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Objective

¢ to Investigate the potential impact on
Commoenwealth Caribbean judicial
decision-making ofi treaties
pretecting biclogical diversity,

¢ Stimulate discussion en greater
judicialluse: eff PIedIVErSIhy, treaties

¢ Intreduce: the wider implicatiens: of
greater rele o the deIMESTIC COUNLS
I VIEATapplicaten

Why: protect Biodiversity?

# ecosystems and related ecological
precesses are essential for the functioning
off the biesphere in all its diversity,

& maintaining maximum pessible bielegical
diversity: of species of flera and fauna
helps pretect e.g., these which are rare,
endemic, or endancered

¢ Biodiversity chiticall for feed preduction
health and ether aspects el iuman
sUlvavealrandisustainabler developmeni




Use of treaties

# [reaties are the most commonly
used + fastest growing source ofi IEL

+ In 1989 UN listed a totall off 139;
teday, there are ever 300. Wihy?

o Viore than any. ether seurce, treaties
permit Nt seciety te) tackie complex
I envirenmenital prellemsiwiith
ARG/ SPECTHCIL/ ad2ptauiiby:

A few Biodiversity Conventions

# Convention on Biolegical Diversity, 1992;
Cartagena Protoecol on Bio-safety 2000

¢ Convention on International Trade in
Endangered Species (CIIES) 1973

¢ World Heritage Convention; 1972
¢ Ramsar Convention on Wetlands 1971

¢ United Nations Convention on the' Law! of
the Sea 1982

¢ Straddling and Highly: Migratery: Stecks
1995




A few (more) biodiversity treaties

¢ IMO MARPOL Convention 73/78
# Civil Liability: Cenvention 1992
¢ Fund Convention 1992

¢ Basel Convention on Trans-boundary.
Movement of Hazardeus \Wastes 1989

¢ Stockholmr Convention on; POPSs, 2004
¢ Rotterdam Convention on' PIC 1998

¢ Climaite: Change Convention 19922 Ky/ete
PretecelF 198y

Some regional treaties

+» Cartagena Convention on Protection
and Development of the Caribbean
Sea 1983

+ 3 Protecols te Cartagena Cenvention
- Protocol te comibat oil spills 1983

= Speciallys Protected Areas: and Wildlire
(SEAVW)Pretecel 1990

- Protecel on Land Based SOUrceS of
ViarneLolitteon(EESVIP)999




Biodiversity treaties: basic features

+ A frame work agreement

(Cartagena 1983, CBD 1992)
# Protocols

(O1l Spill;, SEAWS LBSMP; Cartagena)
& Annexes orf Appendices

(Iist species or suldstances, regulated))

9 Instittvenal arrangement: seli
regulange (Conference ol Parties)

Refinement of biodiversity treaties

# Institutional practice (COP, Scientific
Bodies, Panels of Experts etc.)
¢ Internationall judicial-decisions:
— Arbitration
— |nternational Court off Justice (ICJ)
— United Natens lrkunal en' Law elf Sea

—\Werld rade Organization/General
Aglireement on liariiis andirade
(W ©/GATTT)




The Caribbean
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The Caribbean Community
(CARICOM )

# Revised Treaty of Chaguaramas (RTC)
Establishing the Caribbean Community,
Including the CARICOMI Single Market and
Econemy (CSME), 2001

— Four freedoms: free regional moevement of -
goeds, services, capital, skilled natienals

— CenVErgence: of macro-econemic policies

¢ Agreement Establishing| the Carnblaean
Court off Justice (CCJ) aives “compulsery.
and exclusive jursdiction ter the CCJ eVver:
the RIC




Legal systems represented in
CARICOM

» Some 16,000,000 people

¢ Civil Law’ countries
- Hauiti (8,000,000)
- Suriname

» Common Law cOURLHES

Commonwealth countries of
CARICOM

¢ Antigua and Barbuda

¢ Bahamas

¢ Barbados

¢ Belize

¢ Dominica

¢ Grenada

9 Guyana

¢ Jameaica (38,000,000)

¢ St. Lucia

¢ St. Kitts and Nevis

¢ Sb. Vincent: and the Grenadines
% liinidad andiiehage (1,;,500,000)




Common Law System

¢ Westminster model off constitutional
government: -

¢ lhree (8) branches off government
> Executive - policy making (V)
»lLegislaturre — law making (Vi 'sf Cabinert)
»Judiciany — lawi interpreting

Law of Treaties

& Executive — exclusive treaty making power

(Prime Minister, Minster of Foreign Affairs,
NB: Environment Minister (St. Kitts/Nevis)

¢ Versus

¢ [egislature — exclusive law making pewer
(nete provisiensin Antigua and! Barkhuda)




DOCTRINE OF DUALISM

# Ireaties have no legal force in Caribbean
law — cannot be applied by courts -unless
and until they have been incorporated by
passage of demestic legislation

¢ Under constitutienal previsions /
arrangements, LLegislature enjoys a
menRepoly, enllaw-making

¢ Councili off Cival Service Union v Minister
for Civili Service [[1985] AC 874

Application to Treaties on
Biological diversity:

& Acting Chief of Police v Bryan (1985) 36 WIR
207) (High Coeurt of BVI)

o Sealood and Ting v NRCA (1999) (Court ofi
Appeal ol Jamaicea)
— Winsten) Andersen;, “Implemeniting MEAS; in the
Caribbean: Hard Lessons firom Seafieod and Thng” [[2004]
Vol. 10 Ne. 2 Review! off Euepean Community and
International Envirenmental Lavw: 227

o lalisman (rnidad) Petreleums Cid. vallhe
EnvirenmentaliVanagement Avthoenty, (Ne. EASIof;
20)0)2)




But many bio-diversity treaties...

+ Either not accepted

¢ OR accepted/ratified but not incerporated
by legislation Inte domestic law:

See: “Implementation off Maritime and
Envirenmenital Treaties in Organization
ofi Eastern) Carnblbean States™

Prepared by, Oceani Institute oif Canada (OIC);
Canbhean Law Institute: Centre (LW OECSE
NaturaltReseurrcesiVianagement Uit (1988)

Acceptance of Biodiversity Treaties

COUNTRY 1992 CBD Cartagena CITES World Ramsar /
Protocol ‘00 Heritage | Wetlands
Antigua & B | 9/3/93 r 10/9/03 r | 8/7/97 a | 1711783 | 2/10/05
a
2/9/93 1 15/1/04 1 | 20/6/:79 - 716/97
cl
10/12//93 1 |6/9/02 a |9/12/:92 |9/4/02 a | 12/4/06
el
30/12//93 | 19/8/86 s | 19/8/:86) | 6/11/:90, | 22/8/98
S cl

Deminica 6V 4/94 4/8/95) 2 4y 8/95 a0 | 4/ O5

Grenadal d4/8/925: 5/ 2/04° 1 30/8/ 901 | 18/8//98
a I




Biodiversity Treaties, cont’d

COUNTRY 1992 CBD | Cartagena | CITES World Ramsar
fggtocm Heritage Wetlands
23/4/'97 a
St Kitts & N | 7/1/93 1 | 23/5/01.
St Vincent & | 3/6/96 a 30/11//88a
G

MiaRIedac & 18796 R 5/410/0r a2 FIS/A/ 84 2 II6Y/2/¢05 1 | 21./4/93

Governance ofi ocean biodiversity

COUNTRY Civil Liability
Stocks 73/78 Convention
Antigua & B |2/02/1989 |  |29/04/1988 |14/06/2000
Bahamas 1/04/1997
Barbados 7/07/1998
Belize 27/11/1998
Dominica _ 31/08/2001
Grenada _— 7/01/1998
Jamaica [21/08/1988 | |18/06/1991 |6/06/1997
stkitts &N | 7014908 | |04/08/1998 | 7/40/200
St Luicic 20/05/2004
StVincent & |1/10/4998. | |98/01/1984. | 9/10/2001
Trinidadle 6/03/2000




Treaties on Pollution Regulation and Trans-
boundary Movement ofi Waste

COUNTRY

Antigua & B
Balhamas
Barbados
Belize
Dominica
Grenada
Guyanea
Jamaica

Sty KItts: & Newvis
St Lucial

St ViRcent & ©
I ripleleie] e aF

1989 Basel 2001 Stockholm | 1998 Rotterdam
Convention POP Convention | Convention on

[Os/0u/ise3a |iooozo0s | |
20810020 omaozos ||
[2a0s/085a|oroo/zo0sa ||
Goosisera | |sopseovsa |
e
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(Go/iz/i006a |0z | |
O/2/iose | doi00/005a | |
e s

Treaties on Protection of the
Atmosphere

COUNTRY
Antigua & B
Bahamas
Barbados
Belize
Dominica
Grenada
Guyane
Jamaica

St Kiitts & N
St Lucia

St Vincent & @
MiRIdads &

oovissE®. |




Bio-diversity Treaties Accepted but
not Incorporated:
Governmental inertia (Jamaica and Draft

Fisheries Act)

Reliance oninappropiate legisiation (oo old
or top general) (Sea Eeoed & Tinglcase, 1999)

Unavwareness oif accepiance conventional
ehligatiens: (e:0., 1982 UNHEOSE)

[Eack O ESOUCES Lo dieiit;

Ezieicaielogslasile it (Sl Foldel & aF]gle))

UNDESIRABILITY OF STRICT
ADHERENCE TO DUALISM

& Separation of international law from
domestic law: Juridical schizephrenia?

# LLack of access by our Judges te content of
pIe-diversity treaties (BDiT)
¢ lLack off Access) tol institutional and judicial

develepmenit off B and intermatienal
envirenmentallaw




Forbidden country: International
Environmental Jurisprudence

+ Behring Sea Fur Seals Arbitration, 1 Moore
Int’l Arbb Awards 755-61 (1898)

+ Irail Smelter Arbitration (US v. Canada),
(1931-1941) 3 UNRIAA 1905;

¢ |Lake lLaneux case (Spain V. Erance)
(1957) 4 IR 104

» Nuclear Tiest cases, (Australia V. Erance;
New: ZealandVv. Erance) ICJ) Rep. 99
(1973),

¢ lcelandic Eishenes case (A9v4) IC) Repr3

Forbidden country: International
Environmental Jurisprudence

& Phosphate LLands in Nauru case (Nauru V.
Australia) (1992) ICJ Rep. 240

¢ Nuclear Tests case (New Zealand v.
France) (1295) ICJ Rep: 3.

& Gabcikove-Nagymaroes Project Case
(Hungary: v. Slevakia) (1297) ICJ Rep. 7

¢ [Legality, off the Threat or Use off Nuclear
\Weapons case (LoCy) ILC.J. Rep (UINGA)

¢ Souithern; Bluefin Tuna cases I TLOS Nes. 3
&SAN([1I999 2001




Forbidden country: International
Environmental Jurisprudence

# Fisheries Jurisdiction (Spain v. Canada)
http://www.icj-cih.org (see Oxman,
(1999) 93 AJIL 502

¢ Southern Blue-fin Tuna Cases (1999) 39
IEME13859 (2000) (Australia, New: Zealand
V. Japan)

& Swerdiish case (Chile v EC) (2002)

(W itles: ora)

9 (Voex Plant caser (Ireland v United
Kingdoem) (2004

9 Baradoes vValinidad andiielager (Z006)
UNTLEOS

Forbidden country: International
Environmental Jurisprudence

¢ WTO/GATT decisions

¢ GATT Panel Decision on Caribbean
Bananas, Vol.34 LM 160 (1995)

¢ United States - Restrictions on the
Impoerts oii Tuna (Mexice v. US), (1994)
(B0 IEMELCLAN S (EC v US) (1994)) (838
IEVE8SO (1994))

¢ United States - Standards for
Relormulated and Conventionall Gaseline
Case (WHO)rss ILEVIE 274N (1190 6)




Forbidden country: more WTO
cases

¢ European Communities - Measures
Concerning Meat and Meat Products (Beef
Hormones case) (1997) (WT/DS26/AB/R,
WT/DS48/A B)

+» United States Import Prehibition of Certain
Shrimp and Shrimp Preducts: (May: 15,
1998) WWW.WiEe.6rg; Gregery: Shaifer,
(19909) Val. 98 AJIL 5017

¢ Biotech case (2006) Wi Panell, ABI (US) Vv
=C)

A Few Caribbean Cases

¢ Spencer v. Attorney General of Antigua and
(Barg)uda and Asian Village Antigua Ltd. (1998),
CA
Sea Food and Ting v: NRCA ofi Jamaica (1.999)
(CA)
National Trust for Cayman Islands v Planning
Appeals Tribunal (2000) CILR 521(HC)

Talisman (Trnidad) Petreleum Ltdl. v EMA (No.
EA3 of 2002) (HC, CA)

Belize Alliance: off Conservation NGOs v
Department of the Envirenment (2004) 64 WIR
66 (PC)

Bellize Institute: for Envirenmenitall Law: and Pelicy
V2 Chieilr Envirenmenitals Officer Departmentt ol the
Envirenment (Z008)(HC)




EXCEPTIONS TO DUALISM (1)

- Matter falling within the legislative
competence of Executive

Paest Office v Estuary, Radie (J1968] 2
QB! 740)

EXCEPTIONS TO DUALISM (2)

s Parliamentary ratification

¢ e.9., Ratification of lireaties Act 1987
(Ne: 1 oiff 1987): Antiguza and
Baibuda

¢ lireaty must be ratifiied by Parliament
(Reselutien erAct e Padiamenit)




EXCEPTIONS TO DUALISM (3)

¢ Incorporation by reference

¢ E.g., The Natienal Censervation and
Envirenmental Protection Act 1987 as
amended in 1996 (No. 12 off 1996)

— The 1996 Amendment lists; a number: of
Conventiens:in the Eifthr Schedule:

— CITMES 1973

— UNFClimate Change 1992

— UNFConvention on’ Biclegicall Diversity: 1992

—Vienna Conventen onrOzene [Layerr 1985

St. Kitts and Nevis, 1996
Amendment:

Montreal Protocol 1987 to the Ozone Layer
Convention

Basel Convention oen Control of Trans-boundary,
Movement of Hazardeus Waste

Civil Lrialility: Convention fer Oil Pellution
Damage: 1969 [INB: not 11992 Protecol]

Intermationall Eund Convenition: fior OIlf Pollttion
Damage: 1974 [NBE not 1992 Pretecol]

Section 542A these treaties “shallfhave the ferce
o lanwin: Saint Kitts andiNevis™




What impact on judicial decision-
making?
+ Alll provisions of treaty?

#» Obligations en state parties?

» Self-executing vs. nen-seliff executing
previsions: (Sei Eujntv: Califernia
(1952) ILR 312)

¢ Doctrne ol direct effect: (Van Gend
en Lees case [[1963] ECR 1)

EXCEPTIONS TO DUALISM (4)

¢ Treaty codifies customary
International law,

»North Sea Continental Shelf cases
(1969) ICJ Rep.

» Irendtex Trading Corpoeration Vv
Central Banlk el Nigeria [[197 7] 1 OB
529

» RV Director off Public Prosecutions
and ARELhEr ex parkte Dalney
Schwartz [[197 6] 24 WIR 4C/1l




Are there conditions precedent?

¢ Not inconsistent with statute or decisions
ofi highest autherity (Dafney Schwartz
[1976] 24 WIR 491)

# Miust custom be expressly accepted by the

Caribbean state? If se, what ofi rules of jus
COGENS

EXCEPTIONS TO DUALISM (5)

¢ Legitimate expectation

» Boyce & Joseph v Atterney General ofi
Barbados (CCJ, 2006)

»Men condemned to capital punishment
had a legitimate expectation that
Barbkadoes would permit Internatieonal
Humean Rights hedy, te hear thelr
appeal; and Woeuld'consider the Report:.

~\Whatsrthejundical aasis?

> ApplIES R areas euitside death penality?




EXCEPTIONS TO DUALISM (6)

# Protection of rights ofi indigenous peoples

»Aurelio Cal v Attorney General of Belize
and Minister of Natural Resources and
the Envirenment (2007)

> Conteh, C.J.

> Application e treaties and internatienal
decisions on rghits; ofi Indigenous
peoples

» Used terdecide land titie rnghts e
Viay/2ns

Exceptions to Dualism (7)

# Caribbean Court of Justice (CCJ)
# Original jurisdiction
+ Interpret and apply envirenmental RTC

previsions (Art. 56: Naturall reseurces;
Art. 226 envirenmental exceptions)

o Art. 217 1l eriginal applies rules, of
Internatienalfizww:
= €.d., treaties; custem’;
— €.0., cases firem ICJ; LOSC, WIO/GATT

¥ Reilieral enligauens and demestc cCoUEtS




Conclusion (1): Summary.

& Doctrine of dualism part of constitutional
arrangements and must be respected

¢ Fully applicable in relation te treaties
regarding| biediversity.

¢ Strict application weuld stunt develepment
ol envirenmental law; esp. In Carikihean

¢ EXcepions exist ter dualisim and could
alleyw Judges) te) have access to
Intermatienalfjursprudence

Conclusion (2): More Responsibility

» Broadens the responsibility ofi judges
+» Greater demands with regard to legal
education
> lireaties
»Law; offf treaties
» InternauenaliJudiciali decisions
» Custemany Intermationail -z,

» [Decisions: o the Institutiens! created by
treaties




Conclusion (3): Unresolved
Problems

¢ Technical issues on aveidance off dualism
— e.g., custom; as common law.
— legitimate expectation
— Selfi executing treaties; direct effect doctrine

¢ Direct enfercement could run; inte
significant barrers:
— Severeign Immunity.
— Standing
— EerUM NeN CONVENIENS
— Jihe barrersiremovedin: CCJ anrangements

Conclusion (4): Recommendations

¢ Press ahead with avoidance of dualism

& Enforcing biodiversity treaties improves
nexus between domestic and international
courts

¢ LLegislature to assist precess by further
internalizingl nternational envirenmenical
NEIMS




Thank yeu!




