






















































































































































































































































































































































































































































































































































































































































































cooperation alrrangements.23 (A description of the EU Northern Dimension is
appended to this paper as Annex One.)

9.2. EU Policy and the Canadian Arctic: A Coincidence of Events and
Interests — Towards a Different Perspective?

What is striking about current EU Arctic policy is that it almost totally ignores
the hydrocarbon potential of the North American Arctic continental shelf, in
particular the Canadian Arctic shelf.** While not yet significant, events on the
Canadian Arctic/West Greenland continental shelves could prove of interest to
EU policy makers.

Following a review of the Atlantic Basin LNG market, this contribution
briefly describes EU interest in this developing market. It analyses how the
Melville Island project may fit in the patterns of LNG trade, directly or
indirectly benefiting EU natural gas markets. (The details of the Melville Island
project are further described in Annex Two.) The possible Danish/Greenlandic
role within the Atlantic Basin, and possible policy perspectives for the EU, are
also reviewed. Outlining the regulatory dilemmas facing the Canadian Arctic
offshore suggests the consequences that must be considered for development of
the Melville Island project. Overall, it would appear that exploitation of Arctic
natural gas will supplement existing and future EU natural gas supplies, with
a potentially significant contribution from Canada’s Arctic archipelago.
However, potential obstacles such as the North American Free Trade
Agreement (NAFTA) must be considered in evaluating the future development
of these resources.

support administration, and joint projects of community interests), and Kolarctic Programme
(cross-border cooperation between EU regions and regions in neighbouring countries, as well as
in Russia, on economic and social development, common challenges such as environmental
protection and adapting to climate change, and people-to-people cooperation in the northern
parts of Finland, Sweden and Norway and northwest Russia). Airoldi, n. 1 above, pp. 29-32.

~ Guidelines for the Development of a Political Declaration, n. 20 above, p. 4.

** This is true as well of the EU External Policy which is devoid of any mention of the resources
of the North American Arctic shelf. H. Turvo, EU’s External Relations related to Arctic
Offshore Hydrocarbon Activities, Research Paper (University of Lapland: Arktikum, 2008).

232



9.2.1. A Different Point of Departure?

Our point of departure juxtaposes disparate events and policies to argue for
an increased EU interest in the Canadian Arctic offshore. The following events
are indisputable:

The European Union is seeking to diversify its sources of hydrocarbon
supply, particularly those of natural gas currently primarily delivered by
pipeline from adjacent countries. This concern has manifested itself in the EU
Green Paper A European Strategy for Sustainable, Competitive, and Secure
Energy® and by a Council Directive on EU security of supply.26 In addition, the
extensive TENP-E programme not only promotes EU internal natural gas
infrastructure, but also a series of trans-Mediterranean pipelines and a host of
liquefied natural gas (LNG) reception terminals, and sponsors the now almost
defunct Nabucco pipeline, which aims to connect pipelines from Central Asia
to the EU pipeline infrastructure. A recent speech by Benita Ferrero-Waldner,
the EU Commissioner for External Relations and European Neighbourhood
Policy, addressing natural gas supplies highlighted these concerns: “For
Europe, the particular concern related to gas imports. As gas is mainly
transported in long-distance pipelines, supplies are vulnerable to disruption.””’

While the exact pace of development is uncertain, the retreat of the polar
icecap currently appears irrefutable. This has opened in turn the West
Greenland-Canadian Arctic offshore to commercial interests. While the degree
to which the western channels to the Northwest Passage will be free of multi-
season icepack remains a matter of contention,28 it is clear that Arctic climate
change will open up access to potential oil and natural gas reserves on the
Eastern Canadian/ West Greenland continental shelf. This is also true for
proven natural gas reserves in the High Canadian Arctic.

Table 9.1 illustrates US Geological Survey estimates of the as yet to be
discovered resource base in these areas. Table 9.1 also compares these

» European Commission, Commission Green Paper. A European Strategy for Sustainable,
Competitive and Secure Energy, COM(2006) 105 final, March 2006.

%6 Council Directive of 26 April 2006, concerning Measures to safeguard security of natural gas
supply, 2004/67/EC.

7 B. Ferrero-Waldener, “Energy Security and Foreign Policy,” European Commission
Speech/08/458 (New York, 24 September 2008), available: <http://europa.eu/rapid/ press
ReleasesAction.do?reference=SPEECH/08/458 &format=HTML &aged=0&language=EN & guilL
anguage=en> (retrieved 18 October 2008).

*#J. R. F. Hodgson, J. G. Calvesbert, and M. Winterbottom, Arctic Shipping Impact
Assessment: Scoping Study, Report Prepared for Transport Canada (Halifax: Dalhouise
University, Marine Affairs Program, 31 March 2008). Even broken-up multi-year pack ice
poses a threat to marine transport in the Arctic.
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estimates with those of Western Siberia. Western Siberia has less than eight
percent of the potential oil reserves of the North American offshore Arctic
shelf, but almost twice the natural gas reserves (roughly 1.9 times) and more
than two and a half times the natural gas liquids. The oil industry has evinced
renewed interest in the Canadian Arctic. Between 2000 and 2008, exploration
licensees in the Beaufort Basin have work commitments of CAD1.9 billion. In
February 2008 the Canadian Minister of Indian Affairs and Northern
Development (INAC) invited bids for five parcels in the Beaufort Sea. All five
parcels were awarded in June 2008. BP Exploration not only won three of the
licenses, but made a work bid of CADI1.18 billion for a single offshore parcel,
the highest bid ever for a single offshore Canadian license.”’ Earlier, on the
Alaskan shelf, a bidding round for 5,255 blocks (29.4 million acres) in the
Chukchi Sea attracted a total of USD2.7 billion in bids. That industry was
willing to bid that amount for drilling rights was remarkable. An earlier round
in 1991 netted a paltry total of USD7.1 million.*

Table 9.1. Offshore estimated undiscovered hydrocarbon reserves: North
America/West Greenland

Natural Natural
Canada/US/West Greenland Oil Gas
. a Gas . .
Provinces mmbl b Liquids
bcef a
mmbl
Arctic Alaska 29,960 221,397 5,905
Amerasia Basin 9,723 56,891 542
NW Canada Interior Basin 23 305 15
Sverdrup Basin 857 8,596 191
W. Greenland/E. Canada 7,274 51,818 1,153
N. Wrangel Chukchi 86 6,066 107
Total (1) 47,923 345,073 7,913
West Siberia (2) 3,660 651,499 20,329
Ratio West Siberia to N. America/ 0.076 1.888 2.569
W. Greenland (1)/(2)

*mmbl = million barrels of 0il/NGL (natural gas liquids)
®bef = billion cubic feet (1 bef = 28.316 million st m?)

Source: US Geological Survey, “Circum-Arctic Resource Appraisal: Estimates of Undiscovered
Oil and Gas North of the Arctic Circle,” USGS Fact Sheet 2008-3049 (2008).

* 0. R. McHugh, “DFO and LOMAs: Prospects for Successful Development of Offshore
Petroleum,” (Thesis submitted in partial fulfilment of the Degree of Master of Marine
Management, Dalhousie University, Halifax, N.S., August 2008), p. 57.

3 See “Chukchi Sea Draws Record Bids,” Rigzone (6 February 2008), p. 1.
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Figure 9.1. Melville Island and the Sverdrup Basm
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Source: Indian and Northern Affailrs Canaa.;l, Land and Exploration Maps, Sverdrup Basin,
available: <http://:www.ainci-incac/oil/act/lan/index_e.html> (retrieved 23 October 2008).

Compared with the resources of the Beaufort Sea Melville Island and the
Sverdrup Basin are more attached to the Atlantic Basin LNG market, a market
which will increase in significance to the EU Member States. Whereas Table
9.1 estimates the extent of undiscovered reserves in the Arctic, the Sverdrup
Basin already possesses 12.2 trillion cubic feet of proven natural gas reserves. It
is therefore removed from the realms of U.S. Geological Service estimates of
undiscovered reserves. The Sverdrup Basin is also interesting because there
have been plans afoot to develop two giant gas fields located off Melville Island
in the High Canadian Arctic, the Hecla and Drake Point fields, and ship cargoes
of LNG to Atlantic markets. The Arctic Pilot Project was first advanced in
1981. It has since been resurrected, but not as a pilot project. Its proposed
successor, what we will term the “Melville Island project,” is considerably
larger in scale. This project thus serves as a base for the arguments advanced in
this contribution. Similarly, one should not discount the West Greenland/
Atlantic Canada shelf. It alone accounts for an estimated 51,818 billion cubic
feet of undiscovered natural gas reserves (out of a total 60,414 billion cubic feet
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for Greenland (Denmark) and Canada. It too has proven natural gas discoveries.
Additionally, part of our argument involves using a Greenland port (Godhavn
(Disko Island)) as a transhipment point and hub for future North American
Arctic LNG trade with the consumer states of the North Atlantic.

Any hydrocarbon development in the High Arctic will encounter
problems in terms of the environment and the feasibility study on which it is
based. In the Canadian Arctic, the regulatory problems are further complicated
by the Canadian federal governmental system and treaty rights granted to the
indigenous Inuit. The Melville Island project development in fact straddles two
jurisdictions, that of the Beaufort Sea LOMA (and the native rights contained in
this regulatory management area) and the offshore/internal sea areas of
Nunavut. This provides us with the problem of how multiple overlapping and
hierarchical regulatory regimes might be complicating progress in the
development of Canadian Arctic hydrocarbon reserves.

9.2.2. The Atlantic Basin LNG Market: Prospects for LNG from the High
Canadian Arctic

Almost unnoticed in the analyses of future EU dependence on Mediterranean,
Central European and Russian sources of natural gas has been the rise of what
is termed the Atlantic Basin LNG market. (See for example, Finon and
Locatelli’ who devote one paragraph to EU’s LNG policy in an otherwise
praiseworthy analysis of Russian-European gas interdependence.) While LNG
trade is flexible, it can also be capital intensive; the fact that pipelines,
particularly pipelines to the Yamal peninsula in northwest Siberia, are costly is
often easily forgotten. The LNG supply chain involves large carriers each
capable of carrying up to 140,000 m’ or more. Methane, carried in liquefied
form (at —16OOC), condenses to 1/600 of its gaseous state. (A LNG carrier of
140,000 m’ capacity is therefore carrying 84 million m’ natural gas. Larger
LNG carriers are on order.””) LNG trades are significant. For example, the
Melville Island project could deliver 8.76 billion m’ of natural gas per year to
European markets. To put this amount in perspective, the oft-hyped EU’s
Nabucco pipeline, a line created to diversify European natural gas imports, at
its peak will only deliver 16 billion m® per year from Erzurum in Turkey to
Baumgarten on the Austrian frontier. The Melville Island project can deliver

' D. Finon and C. Locatelli, “Russian and European gas interdependence: Could contractual
trade channel geopolitics?”” Energy Policy 36 (2008), pp. 423-442.
32 These include LNG carriers with a capacity of 200,000 m”.
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a quantity of natural gas equivalent to 56 percent of this capacity, and it is the
not largest potential project.

What is of particular interest here is the development of the Atlantic
Basin LNG market. The old pattern of integrated LNG trade where project
owners would invest in liquefaction facilities, LNG carriers and reception
terminals dedicated to a specific trade is being eclipsed by more flexible
arrangements. Under the new scenario, assets are not specifically dedicated
a specific LNG trade, and LNG carrier loads are often sold on a spot basis, to
the highest bidder. LNG cargoes from Trinidad destined for Spain will be
swapped with a cargo from Algeria destined for North America. (In this
example, the Trinidad cargo will go to North American markets, while the
Algerian cargo to Spain is ‘swapped’ with the cargo destined for North
America.) Spot cargoes of LNG, previously non-existent, are becoming
increasingly common. In recent years, over half the LNG cargoes for the North
American market have been sold on a spot basis. This is the foundation of the
Atlantic Basin LNG market. This market is perhaps best defined geographically
by Weems and Rogers:

Under our preferred definition Atlantic Basin LNG markets specifically
include current LNG producing countries Abu Dhabi, Algeria, Egypt,
Nigeria, Oman, Qatar, Trinidad and Tobago, and LNG consuming
countries Belgium, Dominican Republic, France, Greece, Italy, Mexico,
Portugal, Spain, Turkey, the UK and the US... as well as future LNG
producers Angola, Equatorial Guinea, Norway, Russia, Venezuela, and
possible future LNG consumers Brazil, Canadian East Coast, Germany
and the Netherlands. **

The Atlantic Basin market shares several characteristics with the Pacific
Basin market. First, there is a continued short-fall in LNG liquefaction plants
vis-a-vis LNG carriers and reception terminals. This shortage will be
aggravated by the rumoured postponement of the giant Russian
Shtokmanovskoe field in the Barents Sea. Currently, it is thought that this
shortfall will be made up by LNG supplies from the Middle East and Nigeria
although this promises to be a costly alternative. Second, there is increasing
arbitrage in the Atlantic Basin LNG market. LNG parties are increasingly
capitalising on seasonal and other price differences among the various pricing
regimes on both sides of the Atlantic. This includes the oil product price-linked

¥ P. R. Weems and D. R. Rogers, “Atlantic Basin LNG sees rapid growth: Mideast capacity
plays a major role,” LNG Observer 4, no. 2 (1 April 2007), available: <http://www.ogi.com/
articles/print_screen.cfm? ARTICLE_ID=287875> (retrieved 18 October 2008).
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natural gas prices characteristic of most European continental trade, commodity
futures prices at the US Henry Hub delivery point, and prices obtained at the
National Balancing Point in the UK market, among other lesser known spot
markets. This in turn has led to some reception terminals basing their primary
business on this hub trade. A bright future is seen for this market in that all the
Atlantic Basin consumer nations will be experiencing increased demand. This
will lead to increased competition for LNG supplies, perhaps including those
from the Canadian Arctic/West Greenland Shelf.>*

Figure 9.2. Current and planned LNG reception terminals
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Source: P. R. Weems and D. R. Rogers, “Atlantic Basin LNG sees rapid growth,” LNG
Observer 4, no. 2 (Tulsa, Oklahoma: PennWell Publications, April 2007), available:
<http://www.ogi.com/artilcles/print_screen.cfm? ARTICLE_ID+287875> (retrieved 22 October
2008).

Figure 9.2 shows the locations of LNG reception terminals within the EU
and Turkey, existing terminals, terminals under construction, and proposed
terminals. The map under represents the number of proposed terminals. For
example, LNG reception terminals planned for Eemshaven (Netherlands) and
Wilhelmshaven (Germany) are not represented on the map.

*1d.
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How is the Melville Island project linked to the Atlantic Basin LNG
market, more particularly to the EU gas markets? The Hecla and Drake Point
fields are estimated to contain 8.7 trillion cubic feet of recoverable reserves.
The total capital costs of project development (field development, pipeline to
shipping facilities, and liquefaction plant) are estimated to be CAD(2005)2,807
million with an annual operating cost of CAD(2005)121.4 million.”> The
Canadian Energy Research Institute (CERI) has published a plan for five Arctic
Class 7 icebreaking tankers which are estimated to cost CAD(2005)1,339
million with annual operating costs of CAD(2005)412 million. In one scenario,
these will carry 6.1 million tons of LNG to Godhavn (Disko Island) Greenland.
Here the LNG will be transferred to two other less specialised 200,000 m’ LNG
tankers and sold to a (non-existent) Canadian LNG receiving terminal.*
Curiously, the authors of the report ignore the European LNG market. Yet with
the addition of another 200,000 m’ capacity LNG tanker, European markets
become accessible to Melville LNG. (Annex Two contains further details of
this project and our modifications.) Given current price scenarios, it is
calculated that the project will yield a positive net present value (NPV) at a
discount rate of 15 percent, after deductions for royalties, taxes, capital costs,
depreciation, and operating costs.

How proximate is the Melville Island project to Atlantic Basin EU and
American markets? Table 9.2 places the project in an Atlantic Basin context.
The results are somewhat surprising. Distances from Melville Island to the two
major American reception terminals, Cove Point, Maryland and Lake Charles,
Louisiana, are longer than distances to Milford Haven, Wilhelmshaven and Le
Havre in Western Europe. Shtokmanovskoe LNG would have an advantage in
penetrating EU markets in terms of distance. (Nonetheless, prior to its
cancellation/postponement Gazprom was planning to market some
Shtokmanovskoe LNG to the US East Coast.) That Arzew, located in Algeria,
has the best access to EU markets is hardly surprising, but the liquefaction plant
at Arzew is working at close to capacity. Melville Island LNG can nonetheless
compete with Arzew LNG in US markets, Arzew being a major LNG supplier
to Cove Point and Lake Charles. As for LNG originating at Doha (Qatar) and
Port Harcourt (Nigeria), anticipated to be major suppliers to the Atlantic Basin
market, Melville Island LNG has a more proximate location in terms of all
destinations in Table 9.2.

» L. Chan, G. Eynon, and D. McColl, The Economics of High Arctic Gas Development:
Expanded Sensitivity Analysis (Calgary: Canadian Energy Research Institute, 2005), p. 16.

% 1d., p. 22. It should be noted that another scenario has seven Class 7 LNG carriers being
delivering to the Atlantic Canadian coast.
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Table 9.2. Melville Island Project: Proximity to European and North American
markets

From\To Cove Lake Milford Wilhelmshaven Le
(nautical miles) | Point | Charles | Haven Havre
Melville Island | 3709 5064 3156 3518 3404
Shtokmanovskoe | 4801 6093 2163 1854 2099
Port Harcourt 5293 6131 4162 4611 4209
Arzew 3742 4962 1366 1815 1413
Doha 8465 9685 6089 6538 6136

Source: Asia Maritime, “Distances.com,” available: <http://shippingdistance.com/index.php>
(retrieved 17 October 2008).

Thus we can preliminarily conclude that Melville Island LNG is
marketable within the Atlantic LNG basin, and is reasonably proximate to EU
LNG terminals. It promises to deliver 8.76 billion m’ of natural gas to reception
terminals in the EU. If it does not enter into a long-term base load LNG chain
relationship to North American or EU markets, it is likely that it will go to
where the price differentials are favourable, particularly given the rising share
of spot sales in LNG markets in the United States. In both respects, the EU
market could well play a plausible role.

9.2.3. Melville Island LNG: The Greenland Connection

There are three reasons for reviewing the Greenland connection for the Melville
Island project. Firstly, the Melville Island project proponent’s selection of
Godhavn is critical to the role that the Melville LNG might play in the Atlantic
LNG market. Secondly, Greenland’s offshore, together with that of the
Canadian Labradorean offshore, constitutes a promising under explored natural
gas area. Finally, the status of Greenland’s offshore resources is unclear.
According to reports, Denmark, a Member State of the EU, exercises sovereign
rights over those portions of the Greenland offshore which are beyond thirty
nautical miles from Greenland’s baselines. The implications of this for the EU
are not analysed here.”’

7 This is particularly interesting in light of the results of the referendum on Greenland’s
autonomy on 25 November 2008. The referendum passed and will take effect on 21 June 2009.
The proposals were to expand home rule in several areas, including the coast guard and

240




There are logistical reasons for the Melville Island’s proposed location of
an LNG transit terminal at Godhavn, Greenland. Locating a transit terminal at
Godhavn, an ice-free harbour on the West Greenland coast would enable
shorter round trips for the LNG carriers to and from Melville Island, and a
considerable savings in capital and operation costs. Such a solution could also
give the project owners considerably more flexibility in selecting which
markets their LNG would service.”® A further factor in favour of Godhavn as
a transhipment hub to Europe rather than North America lies in the increasing
self sufficiency of North American natural gas markets. Technological
developments in North America have led to increased extraction of natural gas
from shale formations. This could reduce the current anticipated North
American demand for LNG making European destinations (and a Godhavn
transit terminal) more attractive.

As illustrated in Table 9.1, the US Geological Survey estimates natural
gas reserves in the West Greenland-Atlantic Canada Province at 51.8 trillion
cubic feet. Exploratory drilling on the both the West Greenland and Canadian
Labrador margins is in the initial phases. Six wells have been drilled offshore
West Greenland, with only one well discovering natural gas. A particularly
promising exploratory effort is focussed around Disko Island where on land oil
seeps and gas shows indicate the likely presence of hydrocarbons in
a geological basin offshore.

Efforts along the Canadian Labrador margins have been more successful.
Twenty-eight offshore wells drilled thirty to forty years ago made five gas
discoveries in two Labrador Mesozoic sedimentary basins: the Saglek and
Hopedale basins. Two of the discoveries located close to each other, the North
Bjarni and Bjarni fields, have estimated recoverable reserves of roughly 3
trillion cubic feet. These and other gas finds in the area (most notably the
Gudrid field) currently qualify as “stranded gas,” natural gas fields too small for
LNG or pipeline transport to North American markets. Further natural gas finds
could well be in the offing. Both the Canadian Newfoundland and the Danish
Greenlandic authorities are in the process of submitting promising areas for
licensing by oil companies.” Exploration activities in this area will increase in
the near future.

participation in foreign policy making. How Danish sovereignty beyond 30 nautical miles from
the Greenland baseline fits into this picture is unknown to the authors.

** The Chan et al. evaluation acknowledges the value of “optionality” but did not undertake to
analyse the issues of a Godhavn hub for Atlantic LNG trade. Chan et al., n. 35 above.

* The Danish Greenlandic authorities have held three licensing rounds since 2000.
The Canadian Newfoundland/Labrador Offshore Petroleum Board has called for interests in the
Hopedale and Saglak basins. The deadline for bids in this last instance was August 2008.
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9.2.4. The Regulation of Canadian Offshore Arctic Activities —
The Problem of Devolution?

On 20 November 2008, in a Communication to the European Parliament and
the Council,” the European Commission signalled a more activist future role
for the EU in the Arctic. The Communication is carefully balanced,
emphasizing an increased role in Arctic transport, fisheries, climate change, and
political and economic support of indigenous peoples (particularly in
Greenland). The Communication is relatively muted in its discussion of EU
interest in Arctic hydrocarbon reserves, emphasizing a role engaging
indigenous peoples and preserving their way of life.*' Nonetheless, the EU
move was widely interpreted as a manoeuvre for Arctic hydrocarbons. For
example, The Canadian Press trumpeted that the EU was “staking [a] claim on
Arctic resources,” adding that the initiative “is likely to irk other Arctic players,
including Canada, Russia, Norway and the United States all of which have
issued territorial claims in the polar region.”*

What are the EU’s prospects in the Canadian Arctic Archipelago?
The issue is politically sensitive, particularly as regards Ottawa’s relationship
with the Canadian indigenous peoples. Canadian Arctic offshore oil and natural
gas activities present a challenge for Canadian management of Arctic waters.
The regime governing offshore activities is currently in the process of
transition.

The first set of changes stem from the Canadian federal government
concluding land claim treaties with the Northern Canadian Inuit where Inuit
were granted various property rights in vast areas in return for giving up their
traditional rights throughout Canada.”’As a result, the Northwest Territories
(NWT), originally comprising the entire Canadian Arctic area, was subdivided
in 1993 into two territories, the Northwest Territories, the western segment of
the original Northwest Territories, and a new entity, Nunavut, comprising the
previously eastern segment (including most of the Arctic island archipelago).
A wholly new set of innovative consultative institutions was established in both
territories. What is remarkable about Nunavut is not only the new Inuit

“ BU Commission, Communication for the Commission to the European Parlament and the
Coucil: The European Union and the Arctic Region, Brussels COM(2008) 763.

*'1d., pp. 5-6.

** “European Union joins the lineup, staking claim to Arctic resources,” The Canadian Press
(22 November 2008), available: <http://www.canadaeast.com/rss/article/487158> (retrieved
23 November 2008).

* The Canadian government has signed over 20 land claims agreements. These agreements
compensate the Aboriginal peoples for lands they inhabited before European settlers arrived in
North America.
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consultative boards that have been established (this is true of the Inuvialut in
the Northwest Territories), but that the new Territory of Nunavut is virtually
contiguous with the Settlement Lands granted in the Nunavut Land Claims
Final Agreement Act and is meant to be an Inuit homeland.** (“Nunavut” is
translated as “Our Land”.) Each of these entities, but particularly Nunavut, is
subject to ongoing political change increasing LNG project risk

The offshore regime is also undergoing management change in another
respect. In accordance with the Oceans Act, the federal Department of Fisheries
and Oceans (DFO) has assumed responsibility for the implementation of
integrated oceans management. The vehicles for application of this
management form are large ocean management areas (LOMAs). To date, there
are five LOMAs, with each covering vast areas: the Beaufort Sea, Placentia
Bay/Grand Banks, Gulf of St. Lawrence, the Scotian Shelf, and the Pacific
North Coast. Both of these developments have complicated the management of
Arctic offshore resources. Further, missing among the five LOMAs is
a management area covering the Sverdrup Basin and the majority of the
Canadian Arctic Islands. This management area falls within Nunavut. This
difference may have consequences for the Melville Island project. The Hecate
field lies to the east of 110° W longitude which bisects the eastern Melville
Island peninsula, and thus falls into the NWT Beaufort Sea LOMA. The Drake
Point field lies offshore to the east of Melville Island in Nunavut.

9.2.4.1. The Arctic Offshore and Inuit Land Claims

Prior to the first Inuit land claims agreement with the Inuvialut in 1984, oil and
natural gas development in the NWT were exclusively within the purview of
the Oil and Gas Directorate of the federal Indian and Northern Affairs Canada
(INAC) and the National Energy Board (NEB). INAC and the NEB administer
these activities in accordance with the Canada Petroleum Resources Act and
the Canada Oil and Gas Operations Act and their accompanying regulaltions.45
The Inuvialut Final Agreement granted the Inuvialut simple fee title to certain
lands in the NWT. These included subsurface rights under certain of these
lands, including rights to oil and natural gas resources. To date the Inuvialut
Final Agreement has not attenuated the role of INAC and the NEB. INAC

* The creation of the Territory of Nunavut was directly linked to the Nunavut Land Claims
Final Agreement. The Nunavut Land Claims Agreement Act of 1993 was passed on the same
day as the Nunavut Act, which created the new territory of Nunavut.

*'S. Carpenter, C. A Law, and J. Olynyk, “Oil and Gas Developments in Western Canada in the
New Millennium: The Changing Legal Framework in the Northwest Territories, the Yukon, and
Offshore British Columbia,” Alberta Law Review 39 (2001), p. 3.
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remains responsible for granting exploration and production licenses. The NEB
is responsible for all the stages in between (exploration activities, granting
significant discovery and commercial discovery licenses, and approval of
development plans).

The Inuvialut Final Agreement created a series of institutions that
imposed new conditions on resource development. Nevertheless it did not
essentially alter the previous regime. These institutions, essentially
management boards with Inuit representation, were grafted onto the existing
legislation. The Inuvialut Final Agreement did not grant any comprehensive
form for self-government, unlike Nunavut. Nor was the transfer of land
ownership as sweeping as that which occurred when Nunavut was created in
1993.

The federal government in Ottawa has nominally delegated significant
powers to the territory of Nunavut. However, there are two major interlinked
stumbling blocks in the federal-territorial relationship of consequence for the
development of the Melville Island Project and other Arctic hydrocarbon
resources: disagreement over control of such resources and disagreement as to
whether internal Arctic waters and revenues from offshore resources fall within
the exclusive purview of territorial government jurisdiction.

The Government of Nunavut (GN) and Nunavut Tunngavik Incorporated
(NTI)46 and Ottawa have been unable to agree on the transfer of control of non-
renewable resources located in the territory and on the division of the economic
rents involved with resource exploitation. The problem is complicated by the
forthcoming devolution of provincial rights to Nunavut, rights which would
give the GN and NTI control over land management and natural resources.’
There is a difference of interpretation over what constitutes devolution.
The Nunavut organisations essentially argue that Ottawa is delegating full
provincial powers to Nunavut, a claim which would give the GN and the ITC
(Inuit Tapirisat of Canada) full authority over all subsurface resources in the
territory. These powers were first recognised by the British North American Act
of 1867 and reaffirmed by the Canada Act of 1982. Ottawa maintains that
jurisdiction over these resources may pass to Nunavut, but the “programmatic
element” remains the prerogative of the federal government.

The Inuit of Nunavut are very dependent on the marine economy, a
fact reflected in the Nunavut Final Land Claims Agreement. This cultural

* Nunavut Tunngavik Incorporated is the entity charged with the corporate responsibility of
managing the lands granted the Nunavut Inuit in 1993. It is reputed to have a more hawkish
position on these issues than does the GN.

* See P. Mayer, Mayer Report on Nunavut Devolution (Fasken Martineau DuMoulin LLP, June
2007), available: <http://www.fasken.com/publications/Detail.aspx ?publication=3322>
(retrieved 3 November 2008), p. 21.
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dependence, argue the GN and NTI, should give them control over internal
waters (including subsurface resources). They also argue that Nunavut control
over internal waters and seabed resources would enhance Canada's claim to the
internal waters status of the Arctic archipelago. An argument of regulatory
efficiency is also made, namely, that a seamless Nunavut land and internal
waters administrative structure would contribute to regulatory clarity and
consistency. In this respect, the Mayer Report on Nunavut Devolution refers
specifically to Nunavut frustration with the lack of progress in developing
offshore resources. It refers to the dispute over who was to exercise authority
over seabed resources in the archipelago, in particular the Drake Point gas field,
one of the two fields on which the Melville Island project is based. The Report
states:

The GN [Government of Nunavut] expressed its conviction during
briefings that devolution of the seabed resources to the GN would
immediately unlock the rich potential that exists there. During briefings
on what was then Nunavut’s draft Mineral Exploitation and Mining
Strategy, the GN’s Director of Petroleum Resources Division explained
that the Drake Point gas field off the Northern tip of Melville Island has
a complicated ownership structure [hindering its development].**

It was alleged that the current system of regulation allowing for “significant
discovery licenses” was delaying the development of the gas field and that
a Nunavut administration could prompt a “resumption in oil and gas exploration
and development activities in Nunavut.”*

More recently, on 15 September 2008, a Land and Resources Devolution
Protocol™ was signed by the GN and Ottawa, specifying the manner in which
future devolution negotiations will be conducted. Notable in this Protocol are
the principles regarding transfer of administration and control of oil and gas
resource both on- and offshore. While acknowledging the ultimate objective of
transferring these powers to the GN, the Protocol stated that the Government of
Canada “is not prepared to negotiate seabed resource management during the
initial phase of devolution negotiations” and negotiations over the status of
these resources were to occur in a “future phase of devolution negotiations.”"
The degree to which this protocol will defuse the situation remains to be seen.

(15 September 2008), available: <http://www.ainc-inac.gc.ca/al/ldc/cc/fagr/nuna/nti/nti-
eng.asp> (retrieved 20 November 2008).
31 McHugh, n. 29 above, p. 6.
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More serious, perhaps, was the negative conclusion in the Mayer Report
as to whether Nunavut was capable of handling the additional demands
imposed by its devolution to provincial status. It was expected to be signed by
the end of 2008, the ultimate product of negotiation has been a compromise in
which both sides have agreed to take up some of the more sensitive issues at
a later point in time. It is highly likely that an eventual devolution agreement
will retain some federal control over the internal waters and subsurface rights.
This is particularly the case for the National Energy Board, the competent
technical entity for future offshore petroleum developments. While prediction
here is uncertain due to constant policy shifts in the GN, the Devolution
Protocol is unlikely to reduce Ottawa-Nunavut conflicts over the long term.

9.2.4.2. The Arctic Offshore and the Creation of LOMASs

While the designation of a LOMA may not be forthcoming for the Arctic
archipelago as of yet, it is worthwhile to briefly examine the problems that
negotiations leading to LOMAs are encountering with regard to the governance
of offshore subsurface resources. Some of these problems are general in nature.
DFO, the government agency responsible for establishing and administering
LOMAs, is confronted with a high level of variation, both among the various
LOMAs (for example, the Scotian Shelf LOMA is very different from the
Beaufort Sea LOMA) and among the negotiating stakeholders. No fewer than
38 organisations divided among five committees are engaged in the creation of
the Beaufort Sea LOMA. In contrast to elsewhere in Canada, many of these
organisations are consultative Inuit organisations. This problem is replicated
with regard to coordination of government regulatory bodies. Many of these
bodies have negotiated a wide network of memorandums of agreement without
fully realising the implication of these agreements or the degree to which they
overlap. This overlap could well lead to future conflicts.

With regard to offshore subsea resources, there is a high degree of
asymmetric information between the various competent authorities.’” Different
bodies have different expertises. Thus, for example, the National Energy Board,
the body concerned with the direct management of offshore hydrocarbon
exploitation, has superior sources of information regarding these activities than
many other authorities. The degree to which asymmetric information may lead
to infighting among LOMA authorities remains unclear. A second problem is
the multiple property rights regimes within each LOMA that have to be

S214.
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reconciled. Indeed, one need only look at the Nunavut devolution controversy
to see the nature of this problem.

At present it is unclear what, if any, effect the lack of a Nunavut LOMA
might have on any future approval and regulation of the Melville Island
project.53 Nonetheless, the process of creating the integrated management
systems within the individual LOMAss is progressing. Indeed, the Scotian Shelf
LOMA and the Beaufort Sea LOMA planning processes are well underway. It
remains to be seen how these integrated management systems will actually
function in the future.

9.3. Conclusion

On 17 October 2008, an EU-Canada Summit was held in Quebec. EU President
Sarkhozy and EU Commissioner Barroso met with Canadian Prime Minister
Stephen Harper. The statement issued at the end of the meeting emphasized
Canadian-EU cooperation in three areas: economic partnership, energy and the
environment, and international peace and security.”* On further reading, the
communiqué deals exclusively with the environment. Energy is shunted aside.
The communiqué also mentions future cooperation in the Arctic, reiterating
shared interests and objectives, including “protecting the environment and
ensuring that Northerners can contribute to economic and social development in
the region now and in future generations.””> Scientific research and sustainable
seal hunting were other measures mentioned in the communiqué, as was
a report on Arctic cooperation in 2009. Nowhere was there mention of tapping
the Canadian Arctic for its natural gas resources.

Just 34 days later, however, the European Commission outlined an
activist EU Arctic policy.”® What are the EU’s prospects with regard to Arctic
hydrocarbon resources?

>3 The authors have unsuccessfully investigated the reasons for the lack of a Nunavut LOMA.
Telephone enquiries at INAC with officials did not yield any answers. It is rumored that GN
and NTT are at odds with DFO, the result of DFO’s having given away Nunavut fishing rights
to Greenland, and thus may be resisting the establishment of a Nunavut LOMA. Alternatively,
a LOMA may be thought to be unnecessary given the presence of an interdisciplinary Nunavut
Maritime Board.

* Council of the European Union, EU-Canada Summit Quebec, 17 October 2008, 11467/08
(Presse 292), available: <http://ec.europa.eu/external_relations/canada/sum10_08/
results_en.htm> (received 20 October 2008).

»1d., p. 5.

*% European Commission, Communication for the Commission to the European Parliament and
the Council: The European Union and the Arctic Region, Brussels COM(2008) 763.
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Our objectives in this contribution are straightforward and perhaps a bit
novel. We have argued that while Canadian Arctic natural gas reserves cannot
match Siberian volumes, exploitation of Arctic natural gas can serve as
a significant supplement to existing and future EU natural gas relationships.
This picture can only get better with the revival of exploration, not only in the
Arctic Archipelago, but also in the Atlantic Canada-Greenland basin. The latter
area, with some 34 wells in total, is far less explored than the Sverdrup Basin
(with 124 exploratory wells).

We have used the recently revived Canadian Arctic Pilot project as a leit
motif in our argument. But it is hardly the only source of Canadian Arctic
natural gas. Also available in the Arctic archipelago are the proven gas reserves
at the King Christian Island group (some 3.5 trillion cubic feet). On the basis of
their finds in the archipelago, the PetroCanada Group estimated an exploitable
ultimate potential of 113 trillion cubic feet in 1979.”” With improved seismic
technology, offshore drilling techniques, and receding Arctic ice, renewed
exploratory activity will undoubtedly contribute to this figure.

Arctic oil resources have been underplayed in this analysis. This has been
largely due to the great EU concern over future natural gas imports into the
Community, and the fact that there is an LNG project being considered in the
Canadian Arctic archipelago. There are significant crude oil resources in the
Sverdrup Basin. Bent Horn, a smallish field with 12 million barrels of
recoverable resources, was exploited in the period 1985 through the late 1990s,
but this is a minor development. More significant perhaps is Sverdrup’s
undeveloped Cisco field with 584 million barrels of proven reserves.’®
However, there are no current development plans for the Cisco field.

Expansion of Atlantic Basin LNG trade is widely anticipated. A transit
terminal in Greenland would be ideal for proponents of the Melville Island
project. While the possibility of a Greenland transit terminal was not considered
in the original APP application 29 years ago, this was due to the limited amount
of LNG spot trading then. Today, well over half the LNG cargoes delivered to
North American markets are arranged on a spot basis. With North American
and EU markets roughly equidistant, the Melville Island project proponents can

37 Arctic Pilot Project (Canada), Application to the National Energy Board (Calgary: Petro-
Canada, 1981), Vol. 2, p. 49. The APP application comprises seven volumes: v. 1 Application,
v. 2 Gas Supply and Markets, v. 3 Facilities, v. 4 Economics, v. 5 Public Interest, v. 6 Canadian
economic benefits, and v. 7 Melford Point Alternative (1979).

> Even more interesting is the production from the Amauligak field in the Beaufort Sea, with
reserves estimated at 2.2 billion barrels. See K. J. Drummond, “Canada’s discovered oil and gas
resources North of 60°,” (Paper presented at the AAPG Annual Conference, Calgary, Alberta,
19-20 June 2005), available: <http://www.searchanddiscovery.net/document/2006/06022
drummond/index.htm> (retrieved 21 October 21).
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now arbitrage European (probably using National Balancing Point prices) with
US natural gas prices. The CERI sensitivity study, the details of which are
extensively discussed in Annex Two, has found that their Melville Island case
study yielded positive NPVs discounted at 15 percent net of all costs, taxes and
royalties at natural gas prices as low as USDS5.53 per Mcf (Mcf = thousand
cubic feet) (Henry Hub) in 2014 rising to USD5.66. per Mcf in 2040.”° As
European prices are generally higher than those in North America, it is likely
that much LNG will be delivered to European terminals, even in the absence of
a dedicated project. Annex Two shows that the price differentials involved in a
European solution to the Melville Island project are within the realm of reason.

Outside the environmental aspects of such a trade, which were evaluated
during the initial application,”® but will likely need to be intensively
investigated again, there are three main obstacles to the Melville Island project
that appear to be political. First, the conflict between Nunavut and Ottawa over
the nature of the coming territorial devolution into something between a
territory and a full fledged province will not accelerate the Melville Island
project. This is particularly the case given that control of the subsea resources
of the Drake Point field is disputed. A second reason, which is linked with the
first, is the lack of qualified regulators for offshore activities should these fall
under the Nunavut government’s competence. This could well make develop-
ment risk unacceptable for the project’s proponents. (In a somewhat unrelated
example, given Greenland’s vote for ‘independence’ in a 28 November 2008
referendum, this lack of qualified administrators can stall any development of
Greenland resources.’') Finally, even where a LOMA planning pprocess has
been completed, it is not clear how integrated management will function.

With respect to these three obstacles, it is more than probable that they
will not be significant hindrances to the Melville Island project. Disputes over
the status of subsea resources have been postponed. Ottawa’s insistence on
separating juridical devolution over the area’s resources from programmatic

* At CAD1 = USDS$0.75. Note that a startup delay of five years does affect the NPV
significantly.

% See Canadian Arctic Resources Committee, The Arctic Pilot Project: A Submission to the
Environmental Assessment and Review Process (Ottawa: CARC, March 1980), and Arctic Pilot
Project Assessment Panel, Arctic Pilot Project (Northern Component): Report of the
Environmental Assessment Panel (Ottawa: Federal Environmental Review Assessment Office,
October 1980).

%! For example, the Greenland state oil company is participating in all the Greenland offshore
blocks. Currently, Nunaoil is owned 50-50 by the Greenland Home Rule Government and the
Danish State. On independence, Nunaoil will be 100 percent owned and controlled by the
Greenland Home Rule Government. As such, it will have a very limited ability to foot the
financing of any future major exploration well, much less the capital needed for an major
project offshore West Greenland.
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devolution should keep the more complicated aspects of the offshore project
within the capable hands of the NEB and INAC.®* And fears over how LOMAs
will function may prove to be unjustified.

A more serious obstacle could lie in the provisions of the North American
Free Trade Agreement (NAFTA). Trade in oil and energy is covered by
NAFTA Article 605. This article allows governments to restrict energy exports
to other countries on the following grounds: (1) exhaustible resource
conservation; (2) supply shortages; (3) stabilisation of prices; and (4) national
security.63 Of more particular interest are the terms set out in Article 605 for
energy trade “proportionality.” In the case of supplies being restricted in either
the United States or Canada due to the first three reasons specified above, the
“share of the total supply may not fall below the average level in the previous
36 months.”® The significance of this measure for third parties is obvious.
Should a shortage of 25 percent be experienced in Canadian production, exports
to the United States must be no lower than 75 percent of the level of the
previous 36 months. Thus, in a period of shortage in North America, the
exigencies of Canada-US bilateral trade in energy would cause diversion away
from a third party, for example, an EU importer, to the US and Canadian
markets. This would occur precisely at a time when shortages may also be
serious in the importer’s home market. However, it may be possible for market
participants to swap LNG diverted from Canada-EU trade to bilateral North
American trade with cargoes originally destined for North American markets
from other suppliers elsewhere in the world.

This proportionality principle is highly contentious. It applies only to US-
Canada trade relations (Mexico having opted out). In that it has never been
exercised, its status is still somewhat vague. However, actions undertaken
within the purview of national security provisions of the accord are more tightly
defined than those in the General Agreement on Tariffs and Trade. Watkins and
Waverman believe that Canadian acceptance of the proportionality principle
and US acquiescence in tightened national security provisions are an example
of the give and take between the two countries in the formulation of the treaty.®
Nonetheless, NAFTA provisions such as these must be taken into account in

52 From time-to-time, plans are floated with regard to establishing joint Ottawa-territorial
regulatory boards modeled on the Canada-Nova Scotia and Canada-Newfoundland Labrador
Offshore Petroleum Boards. The advantages and disadvantages of such a solution for the NWT
and Nunavut, with separate boards or one joint board, are beyond the scope of this contribution.
% See G. C. Watkins and L. Waverman, “How might North American Market Have Performed
with a Free Trade Agreement in 1970?” The Energy Journal 14, no. 3 (1973), p. 157.

% 1d., p. 159.

“1d.
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examining the relevance of the Arctic archipelago for future EU security of
supply of oil and natural gas.
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Annex One: The Northern Dimension and EU Energy Policy

Energy efficiency and renewable energy were high on the agenda of the new
Northern Dimension (ND) initiative in which the Arctic and sub-Arctic areas,
including the Barents region, are defined as EU priority areas.”® EU energy
demand is linked to delivery to its regional market. Therefore it is in the EU
interest to ensure that traditional energy suppliers in the North (Norway and
Russia) will be able to continue to deliver. One of the key sectors in the EU’s
Northern Dimension,®’ energy, is a function of a growing interdependence
between the EU and Russia. In a recent speech, Benita Ferrero-Waldner, the
European Commissioner for External Relation and European Neighbourhood
Policy, highlighted this interdependence. She stated that Russia remains a very
significant partner for the EU. Since the EU markets absorb around two-thirds
of Russian gas exports, the EU revenues are vital to Russia’s economic
growth.”® Based on this inter-dependence, the EU has interests in the
development of energy production in the Arctic. As the EU energy policy
requires it to bring its neighbour progressively closer to the EU’s internal
market, the Northern energy agenda comprises three components: security of
supply, competitiveness, and protection of the environment. In relation to EU
Arctic interests, energy policy becomes a major driver, as is mitigation of
climate change.” The focus of EU energy policy includes: harmonisation of
regulations governing energy trading (including investment and dispute
settlement), setting environmental requirements, developing a stable framework
for public and private investments in the energy sector, encouraging more
efficient production and use of energy, and the developing gas network
supporting a sustainable supply and use of energy.70 To achieve these goals, the
EU has developed variety of instruments such as the Trans-European (Energy)
Networks Programme,71 the Energy Framework Programme,72 and the TACIS

66 Airoldi, n. 1 above, p. 22.

67 Strengthening the Northern Dimension of European Energy Policy, n. 6 above.

o8 Ferrero-Waldner, n. 27 above.

69 Airoldi, n. 1 above, p. 48.

70 Strengthening the Northern Dimension of European Energy Policy, n. 6 above.

"' The Trans-European Networks Programme (TENS), adopted by the Council in 1995, co-
finances studies that support and foster energy network development and interconnections
necessary for supplying the market and enhancing security of supply, taking account of the
need to link island, landlocked, and peripheral regions with the central regions of the
Community and to establish or improve interconnections with third countries. Id., Annex II.

2 The Energy Network Programme has supported Energy Policy activities in Latvia and Poland
through its international cooperation programme, Synergy. Id., Annex II.
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(Technical Aid to the Commonwealth of Independent States) project in
northwest Russia.”” In addition, EU funds are supplemented by other
cooperative instruments contributing to regional economic development such as
the European Bank for Reconstruction and Development, regional development
banks, the Nordic Investment Bank, and other national and regional
programmes.””

Due to EU enlargement, international cooperation in the Barents and
Baltic regions has opened up the possibility of energy company investment.
However, feasible legislation and a favourable economic environment are pre-
conditions for such investment. Thus, EU northern energy policy has
emphasised strengthening energy cooperation with Russia through the
Partnership and Cooperation Agreement. The Common Strategy for Russia
specifically mentions the Northern Dimension as a forum in which Russian-EU
regional and cross-border cooperation can be strengthened. Current EU policy
envisages Russian ratification of the Energy Charter Treaty (ECT), a treaty
which Russia signed but has as yet failed to ratify. Russian ratification of the
ECT will modernise the current regulatory framework and will build new
relationships in competition and standards. It will also attract private sector
participation in Arctic investment and encourage development in new
infrastructure and technological capacity.”” The EU Commission has already
proposed extending the “motorways of the sea” as part of the development of
a common energy import infrastructure.’®

Given that its future energy supply is secured at the corporate level,
a coherent external energy policy regarding the liberalisation of the EU energy
markets is needed at the Council of Ministers level. The enhancement of an EU
dialogue with Russia is one of the main arguments favouring such a policy.
Here, diversification of sources, routes and suppliers is crucial to ensuring EU’s
energy security. Energy cooperation with major producers, transit countries and
consumers must receive support from all Member States. An external European
energy policy, based on the principle of solidarity, could provide and effective
response to possible future external crisis situations.”” Whether an overall EU

" TACIS (Technical Assistance to the CIS (or Commonwealth of Independent States)) is
a programme that has taken both a sector specific and regional approach to the provision of
technical assistance to Russia. It has supported several projects in northwestern Russia,
%)ncentrating primarily on energy efficiency and environmental issues. Id., Annex II.

See Id.
™ See, in general, Strengthening the Northern Dimension of European Energy Policy, n. 6
above.
7® Energy Policy and Maritime Policy, n. 2 above, p. 4.
0. Geden, C. Marcelis, and A. Maurer, “Perspectives for the European Union’s External
Energy Policy: Discourse, Ideas and Interests in Germany, the UK, Poland and France,”
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approach to possibly significant future gas supplies from the Arctic will be able
to take priority over the commercial interests of individual companies remains
to be seen.”®

Working Paper FG1, 2006/17 (German Institute for International and Security Affairs, 2006),
available: <http://www.swp-berlin.org/common/get_document.php?asset_id=3521> (retrieved
5 October 2008).

78 Airoldi, n. 1 above, p. 48.
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Annex Two: The Melville Island LNG Project

This description of the Melville Island project relies on several earlier studies
previously made on a similar project, the Arctic Pilot Project (APP). Chief
among these are those submitted with the initial APP application to the
Canadian National Energy Board (NEB).” There are other publications of
interest here, for example, the submission of the Canadian Arctic Resources
Committee.** Most of the estimates here are based on Chan et al.*' which in
turn is highly dependent on the early APP submission to the NEB. Costs have
been adjusted to 2005 levels.

Figure 9.3 illustrates the basic installations of the Melville Island project.
As can be seen, the Hecla and Drake Point gas fields straddle the northeastern
Melville Island peninsula. Both fields are essentially offshore fields, although
both have portions extending under the Melville Island land mass. The two gas
fields are to be linked together with a 162 kilometre natural gas pipeline
running south following the island’s natural features to a liquefaction plant,
storage tanks facilities, and LNG carrier berthing facilities on and offshore the
Bridport Inlet on the south side of the island.

The following project description focuses on the development of the two
fields, the pipeline connections, and the land and offshore liquefaction, storage,
and berthing facilities. The proposed LNG carrier routes and environmental
impact assessments are then described. The detailed project description will be
limited as to its specifics as all available literature deals with the APP as it
appeared in 1979-1981. It was a significantly smaller project then, roughly
a third the size of the project contemplated here. Chan et al. in their 2005 study
rely on the earlier project specifics but have dimensioned the project to
accommodate the higher capacity envisaged. Nonetheless, many of the
essentials are probably the same (e.g., location and nature of the pipeline,
liquefaction and storage facilities).

” Arctic Pilot Project, n. 57 above.

% Canadian Arctic Resources Committee, n. 60 above; The Working Group, Final Report by
the Working Group on the Arctic Pilot Project in Greenland Waters (Calgary: Working Group
on the Arctic Pilot Project, 11 April 1984).

81 Chan et al., n. 35 above.
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Figure 9.3. The Melville Island Project
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Source: Ind1an and Northern .Affallrs- Canada Land and Explomnon Maps, ‘Sverdrup Basin,’
available: <http://:www.ainci-incac/oil/act/lan/index_e.html> (retrieved 23 October 2008). Map
has been adjusted to highlight Melville Island. Arrows and captions are authors’ rendition.

Financial Assumptions

Table 9.3 sets out the financial assumptions behind the project.

Table 9.3. Financial assumptions behind Chan et al. analysis

Net present value of project assumes a 15% (after royalty and tax) discount
rate

Analysis assumes 75% equity financing

Corporate income tax is included (also NWT and Nunavut corporate taxes)
All costs are in 2005 Canadian dollars

Mobilisation and demobilisation costs are included in capital costs of project
components

Drilling costs are separated from other project capital costs. These can be
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depreciated at 30% per annum.

All non-drilling facility capital costs qualify for decline balance depreciation
at 25% per annum

Crown royalties range from 1 to 5% per month until payout. After payout,
the royalty is the greater of 30% net revenue or 5% of gross revenue.

All prices are determined at the delivery point by netback calculation from
nearest city gate (i.e., Strait of Canso, Nova Scotia)

Price forecasts are developed from forecasts of Henry Hub prices

Throughput prices are made on a volumetric basis using Canadian dollars per
Mcf

Full Flow Through Analysis is assumed

Start up in 2009, 2014, and 2019
Source: Chan et al., n. 35 above, pp. 8-9.

Project Planning Assumptions

The estimated costs of project design and regulatory phases are CAD210
million. The estimated length of time for regulatory filing, regulatory
proceedings, design and construction is four years prior to field production.®”

Assumptions Behind the Development of the Hecla and Drake Point Fields

The Arctic Pilot Project estimated marketable field reserves at 5.1 Tcf for the
Drake Point field and 3.6 Tcf for the Hecla fields, for a total of 8.7 Tcf for the
two fields (Figure 9.4). Other estimates have been somewhat lower (The
Canadian Gas Potential Committee and the Geological Survey of Canada
estimate a recoverable amount of 8.4 Tcf at the high end and 6.495 Tcf at the
lower end.) The energy content of the natural gas is 1,000,000 Btu per thousand
cubic feet. The gas is sweet and “essentially free of heavy ends.”™ Chan et al.
assume a target production of 1billion cf/d over a 20-year period.*

%2 This is a very short period of time for all of these tasks to be successfully performed. It is
much more likely to take five or six years to accomplish these ends given the difficulty of the
project. However, in this study we assume that the four year figure is accurate.

%3 Chan et al., n. 35 above, p. 7.

1d.
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Figure 9.4. The Hecla and Drake Point Fields
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Source: Arctic Pilot Project, Vol. I, (1979) p. II-A-2, Figure 3.

The plan is to develop the larger Drake Point field first and to tie the
Hecla field into production at a later point in project development. To bring
both fields into production, it is assumed that 20 wells will be necessary (Table
9.4). (Chan et al. do not specify in what order the wells are to be drilled or
when the Hecla field will come on stream.)

Table 9.4. Estimated field development costs

Estimated drilling capital costs: 20 wells at CAD17.5 million/well or CAD350
million
Flowlines: CAD 18 million
Pipelines: 22 kms @ 20 inch diameter or CAD15.9 million
8 kms @ 8 inch diameter or CAD2.8 million
Dehydration plant (1000 MMcf/d throughput): CAD90 million
Total field capital cost: CAD458 million
Annual field operating costs: CAD33 million

Source: Chan et al., n. 35 above, p. 11.
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Assumptions Behind the Cross-island Transmission Line to Bridport Inlet

Gas metering and processing are to take place at Drake Point, where the gas
will be fed into a 161 kilometre transmission line to Bridport Inlet. There is to
be a winter road paralleling the pipeline, which follows the contours of the
island, including those of a riverbed as it approaches the liquefaction facilities
at Bridport Inlet. There are also three tentative camp locations along the
pipeline route. The original APP pipeline proposal called for a 22 inch diameter
line for 32 MM cf/d. To accommodate the 1000 MM cf/d planned for in this
project, the pipeline diameter was increased to 36 inches. The 161 km
transmission line at a later point in the project would be connected to a 36 inch
lateral to the Hecla field. A 22,000 horsepower compression station is
anticipated. The date of installation of the compression station or the
construction of the Hecla lateral is not specified.

Capital costs of the transmission line are estimated to be CADS million.
Annual operating costs are estimated at CAD4.4 million.

Assumptions Behind the Liquefaction, Berthing and Storage facilities at
Bridport Inlet

The liquefaction facilities anticipated are considerably larger than those of the
APP to take advantage of economies of scale. (Liquefaction technology has
improved significantly over the last thirty years, lowering costs and minimising
the possibility that the liquefaction facilities will perform significantly below
the anticipated load factor.) To account for the increased volume, a two-train
barge facility is anticipated. The design and costs of the liquefaction plant,
storage tanks, living quarters, berthing facilities, and other site requirements are
critical to the success or failure of the project.

Site development represents the largest single capital cost for the facility
(Table 9.5). Roughly half of the costs for site development are related to
construction of the dock, with the remainder split between onshore site
preparation, piping and mechanical equipment, utilities and communications,
and accommodation and site buildings.*> The APP exercised considerable
ingenuity in the planning of siting and LNG facilities.*® Chan et al. arrived at

85 Chan et al., n. 35 above, p. 18.

% Among other things, the natural gas was to be utilised for virtually all required power and
heating, and water warmed by the process of liquefaction was to be used to create season-round
ice-free berthing facilities for the LNG carriers.
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their estimates by adjusting the APP estimates upwards so as to conform to
2005 costs.

Table 9.5. Liquefaction and site estimates

Project development: CAD9 million

Site development: CAD955 million

LNG liquefaction plant: CAD657 million

Barge for LNG plant: CAD77 million

LNG storage barges (2@ 100,000m’ LNG apiece): CAD283 million
Barge tow-in costs: CAD29 million

Total capital costs: CAD2,011 million

Annual operating costs CAD84 million
Source: Chan et al., n. 35 above, p. 17.

Shipping Estimates

To date no LNG carrier with an Arctic Class 7 icebreaking capacity has been
constructed. The specifics of the proposed LNG carrier fleet are not elaborated
in the project proposal. For example, it is not known whether these proposed
vessels will be equipped with azimuth propeller pods, which enable a vessel to
use its stern configuration for icebreaking and retain its prow designed for
optimal speeds in non-ice filled waters. (Another advantage of this
configuration is that the propeller placed at the stern of the ship can create
a strong current along the underwater hull of the carrier enabling it to break the
ice better.) The return journey to and from the Strait of Canso in Nova Scotia is
5,258 nautical miles. It is estimated that seven carriers will make the return
voyage every 21.5 days, 345 days per year. The capital cost of the LNG carriers
is estimated to be CAD268 million apiece or CADI1,875 million for seven
vessels as opposed to CADI1,340 million for five vessels (the Greenland
transshipment example). Annual operating costs are CAD44 million per vessel
or CAD308 million for seven vessels and CAD220 million for five vessels.
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Estimates of the Godhavn Transit Terminal

Chan et al. have developed the Greenland transhipment alternative to reduce the
number of Arctic Class 7 icebreaking tankers required from seven to five.
These vessels would operate on the first leg of the voyage from Melville Island
to Godhavn. The second leg (to the Strait of Canso) would be serviced by two
200,000 m’ capacity LNG carriers at CAD206 million per vessel, with annual
operating costs of CAD33 million apiece. Capital costs of berthing, and storage
by the transit terminal are estimated at CAD381 million. Annual operating costs
are not mentioned in the Chan study. Differences between the Strait of Canso
and a European alternative are briefly mentioned in the study: “Delivery to
other ports, such as to Europe, would require additional tankers and may result
in the establishment of a hub for Atlantic LNG trade.”®’

Sensitivity of the Godhavn Transit Alternative

The fundamental difference between the two scenarios is that the Melville
Island-Godhavn-Strait of Canso scenario has capital costs of CAD257 million
more than the Melville Island-Strait of Canso alternative, but annual operating
costs of CAD17 million less.

Chan et al. undertook a sensitivity study of the two alternatives along
several parameters (Table 9.6). Perhaps most significant was how the two
alternatives compared under differing price scenarios (Table 9.7).

Based on Chan et al., Table 9.7 compares the cost of the two alternatives
based on start date. It is assumed that production would start earliest in 2014
(not 2009 as assumed in Chan et al.).

Interestingly, as shown in Table 9.7, project economies improve
drastically when one takes A’, B’, and C’ into account. Here the initial price to
2015 is CAD7.37 per Mcf (Mcf = thousand cubic feet) rather than is the case
with scenarios A, B, and C (CADS5.85 per Mcf).

87 Chan et al., n. 35 above, p. 29.
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Table 9.6. CERI Price Forecasts for Melville Island Natural Gas

Forecast A: Constant at CADS5.85 /Mcf until 2015, then increases to CAD13.89/Mcf in 2040
Forecast A’: Constant at CAD7.37/Mcf until 2025, then increases to CAD13.89/Mcf in 2040
Forecast B: Constant at CADS5.85/Mcf until 2015, then increases to CAD10.10/Mcf in 2040
Forecast B’: Constant at CAD7.37/Mcf until 2015, then increases to CAD10.10/Mcf in 2040
Forecast C: Constant at CAD5.85/Mcf until 2015, then increases to CAD7.55/Mcf in 2040
Forecast C’: Constant at CAD7.37/Mcf until 2015, then increases to CAD7.55/Mcf in 2040

*All prices at Henry Hub. A differential of CAD1.37/Mcf is calculated between prices at
Henry Hub and prices at the Strait of Canso
Source: Chan et al., n. 35 above, pp. 14-15.

Table 9.7. The two Melville Island alternatives compared at NPV 15%

LNG Greenland transfer
(million CAD) (million CAD)

NPV @ 15% Price Forecast A

Production start 2014 29 2

Production start 2019 439 409
NPV @15% Price Forecast B

Production start 2014 (235) (261)

Production start 2019 92) (119)
NPV @15% Price Forecast C

Production start 2014 427 451)

Production start 2019 461) (483)
NPV @15% Price Forecast A’

Production start 2014 570 535

Production start 2019 846 817
NPV @15% Price Forecast B’

Production start 2014 300 266

Production start 2019 300 267
NPV @15% Price Forecast C’

Production start 2014 105 70

Production start 2019 98) (128)

Source: Chen et al., n. 35 above, p. 35.

While the seven LNG carrier option is preferable to the Greenland
transshipment option, the differences between the two are not terribly
significant. Both are dependent on rising natural gas prices to be profitable.
However, natural gas prices have evolved considerably since 2005, the date of
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publication of CERI report. Mcf prices of USDS8.00 to USD10 per Mcf
(CADI12.71 to CAD15.25 per Mcf) are not that uncommon today.

The European Option

Chan et al. consider the European option, but dismiss it: “While the optionality
provided by alternative delivery points is considered valuable, quantification of
this advantage is not examined within the scope of this study.”® This rejection
is prompted by two factors: the 2003 imported prices of pipeline natural into
Europe as reported by the International Energy Agency and additional
transportation costs. “With additional transportation [required], it is
hypothesised the delivery of Arctic gas to European markets would not be
competitive with the sources of gas currently serving those markets.”™® The
authors of this contribution beg to differ on both counts.

With regards to the price of pipeline gas into the EU, current reported
prices are approximately USD370 per thousand m’. This translates into prices
of USD10.53 (CAD13.38) per thousand cubic feet. Furthermore, the prices
quoted are border prices. As is well known, transmission costs in the EU are
high relative to costs elsewhere, for example, North America. Arctic LNG can
be sold directly to coastal urban centres thereby saving on the costs of
transmitting pipeline gas from the edges of the EU market.

Regarding the cost of additional transportation, it is curious that Chan et
al. consider the major American LNG ports—Everett, Massachusetts; Cover
Point, Maryland; Elba Island, Georgia; and Lake Charles, Louisiana—but
eschew these for a non-existing terminal in Nova Scotia. Similarly, they
downplay the possibilities of European markets, even though European
terminals may be more proximate to Melville Island than the US terminals (see
Table 9.2).° Adding one LNG carrier to the two conventional LNG carriers
operating out of Godhavn expands the range of possible markets to be supplied
to those within a radius of 3,496 nautical miles (6,992 nautical miles return).

8 Chan et al., n. 35 above, p. 16.

¥ 1d.

% “Regasification facilities in Nova Scotia are assumed to be developed by third parties. The
four existing terminals in the US at Everett, MA, Cover Point, MD, Elbas Island, GA, and Lake
Charles, LA, are unlikely to accept regular shipments from Canada’s North since they are
already fully contracted for periods of up to 20 years,” Chan et al., n. 35 above, p. 23.
The Repsol receiving terminal at Saint John, New Brunswick, to the degree that it has spare
capacity, would be a substitute for the Strait of Canso. Utilising this terminal might add two to
three days to LNG carrier round trips.

263



This radius would include the terminals at Milford Haven and Le Havre. The
additional LNG carrier increases the capital expenditure of the project by
3.5 percent and operational costs by 6.5 percent. To determine the differences
which these costs make in terms of the return on the over-all project, the
authors conducted a simplified sensitivity study. Taking capital investment,
operational costs, and throughput of the two variations and calculating the price
which would return 15 percent on the capital invested (ignoring royalties,
taxation, depreciation, and financing costs), we calculated the impact of the
transport differential between Le Havre and the Strait of Canso. Deliveries to
the Strait of Canso would cost USD119 per ton LNG or USD3.27 per Mcf
(USD115.60 per thousand m3) while deliveries to Le Havre would run
USD129.22 per ton LNG or USD3.54 per Mcf (USD139.22 per thousand m’).”!
The transport differential between existing facilities at Le Havre and non-
existent facilities in the Strait of Canso calculated in this manner is USD0.265
per Mcf. While others might disagree, we feel that this is not a terribly
significant differential given the price at which LNG is now trading on world
markets.

The disappearing polar ice may make further economies possible. For
example, one might be able to reduce the number of Arctic Class 7 LNG
carriers required to four. With such an adjustment, the price of delivery to EU
markets would be even lower than in the arguments presented here. Finally, it
may not be necessary to invest in LNG carrier capacity as bare boat charters of
LNG carriers are reportedly on the rise.

This analysis does not in any way attempt to minimise the risk of
engaging in the Melville Island project or argue that European firms should be
lining up to invest in the Melville Island project. Rather it is intended to point
out that there could well be a future for the European natural gas industry in the
Canadian Arctic, in even as remote a place as Melville Island.

°! We are assuming an exchange rate of CAD1 = USD 0.75. Delivered amounts are respectively
6,138,000 tons LNG per annum (Strait of Canso) versus 6,006,000 tons LNG per annum
(Le Havre) due to LNG boil off during transport. These figures appear to be very low because
taxation, financing costs, royalties, and depreciation are not taken into account and the figures
are in USD rather than CAD. Changing these assumptions could very easily double our figures,
which would approximate those in the Chan et al. sensitivity analysis replicated in Table 9.7.
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Chapter 10

Canada, the European Union and Regional Fisheries Management in the
North Atlantic: Conflict, Cooperation and Challenges

Erik Franckx”, Koen Van den Bossche, and David L. Vana,’erZwaag*’k

10.1. Introduction

Canada and the European Union (EU) cooperate in four regional fisheries
management organisations (RFMOs) applicable to areas of the North Atlantic.
They include the North Atlantic Salmon Conservation Organization (NASCO),'
the International Commission for the Conservation of Atlantic Tunas
(ICCAT),” the Northwest Atlantic Fisheries Organization (NAFO),” and the
North East Atlantic Fisheries Commission (NEAFC).4

* Through the funding received within the framework of this project Professor Franckx was able
to rely on the footnoting assistance of Drs. Nkeiru Joe.

" The research support of the Social Sciences and Humanities Research Council of Canada
through the project, “Strengthening Canada’s Regional Fisheries Management Arrangements in
Light of Sustainability Principles” is gratefully acknowledged. Professor VanderZwaag would
like to thank Dr. Johanne Fischer, Executive Director, Northwest Atlantic Fisheries
Organization, for her comments on this paper. Professor VanderZwaag also acknowledges the
research assistance of Marfa Cecilia Engler Palma and Sonja Mills in drafting this paper.

! Established by the Convention for the Conservation of Salmon in the North Atlantic Ocean,
which entered into force on 10 October 1983, NASCO provides a forum for consultation and
cooperation in the salmon stocks that migrate beyond areas of fisheries jurisdiction of coastal
states of the Atlantic Ocean north of 36°N latitude. North Atlantic Salmon Conservation
Organisation (NASCO), “About NASCO,” available: <http://www.nasco.int> (retrieved
20 November 2008) [hereinafter NASCO].

% The International Commission for the Conservation of Atlantic Tunas (ICCAT), responsible
for the conservation of tunas and tuna-like species in the Atlantic Ocean and adjacent seas, was
established by the International Convention for the Conservation of Atlantic Tunas, which
entered into force in 1969. International Commission for the Conservation of Atlantic Tunas
(ICCAT), “Introduction” at <http://www.iccat.int/en/introuction.htm> (retrieved 20 November
2008) [hereinafter ICCAT].

3 NAFO, founded in 1979 as a successor to the International Commission of the Northwest
Atlantic Fisheries ICNAF), has management responsibility for many fisheries resources of the
Northwest Atlantic, except for salmon, tunas/marlins, whales and sedentary species. Northwest
Atlantic Fisheries Organisation (NAFO), “About NAFO,” available <http://www.nafo.int/
about/frames/ about.html> (retrieved 20 November 2008).

* NEAFC, established pursuant to the Convention on Future Multilateral Cooperation in North
East Atlantic Fisheries which entered into force in November 1982, recommends measures to
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This chapter focuses on the role of Canada and the EU in two of the
RFMOs dealing with straddling fish stocks, NAFO and NEAFC, through
a three-part format. The first section highlights the well-known conflict
between the EU and Canada over the setting of quotas within NAFO for
Greenland halibut. The famous Estai incident involved the arrest by Canada of
a Spanish trawler in the NAFO Regulatory Area outside Canada’s 200 nautical
mile (nm) fisheries zone. Spain’s subsequent litigation against the European
Commission and Council for agreeing to a lowered total allowable catch (TAC)
for Greenland halibut is also described. The second section addresses two main
dimensions of cooperation. Global instruments and initiatives guiding regional
cooperation in the North Atlantic are first described. The complexities of
cooperation in relation to fisheries at the EU level are then discussed, including
competences on the external level and the European Community’s (EC) role in
regional fisheries organisations. The third section reviews four ongoing
challenges in regional fisheries management: putting the precautionary
approach into practice; implementing the ecosystem approach; reaching
consensus on allocation criteria; and ensuring effective compliance and
enforcement. The chapter concludes with some key questions raised for
discussion at the Brussels Workshop on EU Canada Relations in Law of the Sea
and Ocean Governance, 4-5 December 2008.

10.2. Conflict

10.2.1. The Estai Incident

Canadian and European fisheries relations infamously came to the forefront of
affairs during the Estai incident. The Spanish vessel, Estai, was arrested for
fishing Greenland halibut (turbot) outside Canada’s 200 nm fisheries zone off
Newfoundland in March 1995. The arrest might be described an act of
exasperation because of the failure of NAFO to adequately regulate the
harvesting of turbot and growing concern over the unsustainable fishing

Contracting Parties for the rational exploitation of fish stocks in the Convention Area taking
scientific advice from the International Council for the Exploration of the Sea (ICES). North
East Atlantic Fisheries Commission (NEAFC), “About NEAFC,” available:
<http://www.neafc.org/about/neafc-faq.htm> (retrieved 20 November 2008) [hereinafter
NEAFC].
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practices of Spanish and Portuguese vessels in the NAFO Regulatory Area.’
Canada had lost patience over the excessive use of the NAFO objection
procedure as the EU sought to exceed NAFO recommended quotas, garnering
some 48 EU objections between 1985 and 1991.° With the accession of Spain
and Portugal to the European Economic Community, the problem of Portuguese
and Spanish overcapacity was exported to the waters off Canada’ as Spain’s
distant-water fleets had not been given many fishing opportunities within the
Community waters. At the same time, its fleets were evicted from third country
waters following the worldwide emergence of 200 nm limits.®

NAFO attempts to set Greenland halibut quotas for 1995 was the matter
of contention. The NAFO’s Fisheries Commission had set a total allowable
catch (TAC) of 27,000 tonnes with 60.37 percent allocated to Canada, 12.59
percent to the EU and the remainder principally to Russia and Japan. The EU
objected and established a unilateral quota of 69 percent of the TAC.” The
soaring Spanish catch of turbot from 13 tonnes in 1989 to over 40,000 tonnes in
1994 was a matter of concern to Canada.'® The misreporting of fish catches in
1993 and 1994 by both Spanish and Portuguese vessels and the apparent lack of
effective sanctioning by Spanish and Portuguese authorities for the infractions

3 For a general review and critique of NAFO, see T. Henriksen, G. Hgnneland, and A. Sydnes,
“The Northwest Atlantic Fisheries Organization (NAFO)” in T. Henriksen, G. Hgnneland, and
A. Sydnes, eds, Law and Politics in Ocean Governance: The UN Fish Stocks Agreement and
Regional Fisheries Management Regimes (Leiden: Martinus Nijhoff, 2006), pp. 63-97. NAFO
was established pursuant to the 1978 Convention on Future Multilateral Co-operation in the
Northwest Atlantic Fisheries. This convention was approved by the European Economic
Community (EEC) by Council Regulation (EEC) No. 3179/78 of 28 December
1978 Concerning the Conclusion by the European Economic Community of the Convention on
Future Multilateral Co-operation in the Northwest Atlantic Fisheries, Official Journal L 378
(30 December 1978) 1. NAFO’s Regulatory Area is that part of the area of the NAFO
Convention Area not falling under the sovereignty or within the jurisdiction of coastal states.
Council Regulation (EC) No. 27/2005 of 22 December 2004 Fixing for 2005 the Fishing
Opportunities and Associated Conditions for Certain Fish Stocks and Groups of Fish Stocks,
Applicable in Community Waters and, for Community vessels, in Waters Where Catch
Limitations are Required, Article 3 (d), Official Journal L 12 (14 January 2005) 1.
The Northwest Atlantic Area is defined in Article 1 of the Convention.

® Counter-Memorial of Canada (Jurisdiction) in the Fisheries Jurisdiction Case (Spain v.
Canada), The Hague, International Court of Justice (February 1996), p. 13 [hereinafter
Counter-Memorial of Canada].

" D. Day, “Tending the Achilles’ Heel of NAFO: Canada Acts to Protect the Nose and Tail of
the Grand Banks,” Marine Policy 19 (1995): 257-270, p. 265.

'R.R. Churchill, “The EC and its Role in Some Issues of International Fisheries Law,” in
E. Hey, ed., Developments in International Fisheries Law (The Hague, Boston: Kluwer Law
International, 1999), p. 522.

? Counter-Memorial of Canada, n. 6 above, pp. 19-20.

1d., p. 18.
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heightened Canadian concern."’

Canada readied itself for unilateral enforcement actions through both
legislative and regulatory measures. On 12 May 1994 the Canadian Parliament
adopted Bill C-29' amending the Coastal Fisheries Protection Act.”
The amendments recognised straddling stocks on the Grand Banks of
Newfoundland as threatened with extinction and emphasised the urgent need
for all fishing vessels to comply in both Canadian fisheries waters and the
NAFO Regulatory area with sound conservation measures.'* Bill C-29
prohibited persons onboard certain classes of vessels from fishing for stated
straddling stocks in contravention of prescribed conservation measures. It also
authorised regulations to be passed stipulating vessels and stocks subject to the
legislation, as well as setting conservation measures.”” On 3 March 1995
Canada amended the Coastal Fisheries Protection Regulations'® providing for
enforcement action against Spanish and Portuguese vessels fishing for
straddling stocks in the NAFO Regulatory area in contravention of prescribed
conservation measures and included a prohibition on fishing for Greenland
halibut.

Canada subsequently initiated enforcement action of its newly-amended
regulations. Canadian fisheries protection officers boarded and inspected the
Estai on 9 March 1995. The ship was seized, and the master was arrested in
violation of the Coastal Fisheries Protection Act and Regulations. The master
was released on March 12" upon payment of CAD8,000 in bail, and the vessel
was released on March 15™ upon provision of a CADS500,000 bond."’

Spain was unable to challenge Canada’s enforcement actions in the
International Court of Justice (ICJ). In a case filed with the ICJ on 28 March
1995, a majority of the Court, in a decision handed down on 4 December 1998,
agreed with Canada’s position that the Court did not have jurisdiction to
consider the merits of the case.'® Canada had deposited a new optional clause
declaration with the ICJ on 10 May 1994 excluding from the Court’s
jurisdiction disputes concerning Canadian conservation and management
measures taken with respect to vessels fishing in the NAFO Regulatory Area

" d.

12 Act to amend the Coastal Fisheries Protection Act, S.C. 1994, c. 14.

13 Coastal Fisheries Protection Act, R.S.C. 1985, c. C-33.

" Act to amend, n. 12 above, Section 5.1.

" Id., Section 5.2.

18 Coastal Fisheries Protection Regulations (Amendment), SOR/95-136.

7 Counter-Memorial of Canada, n. 6 above, p. 21.

' Fisheries Jurisdiction (Spain v. Canada), Jurisdiction of the Court, Judgment, 1.C.J. Reports
1998, p. 432.
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1
and the enforcement of such measures. '

In Jose Pereira E Hijos S.A. v. Canada (Attorney General ), corporate
owners and the captain of the Estai instituted a civil action before the Federal
Court of Canada with the statement of claims being filed on 28 July 1995 and
amended on 30 April 2003. Various damages were sought, including
CADI150,000 in general damages for each plaintiff, with key allegations being
that the arrest of the ship in international waters was illegal and that there was
an unlawful trespass by servants/agents of the federal Crown. A central
argument by the plaintiffs was that the arrest was unlawful because supporting
Canadian regulations were not enacted for valid conservation and management
measures agreed to by NAFO Contracting Parties.

In a January 2007 decision, the Federal Court of Appeal reversed
a damage award by the trial judge and denied all damage claims.?' The Court
found that the Canadian Parliament’s intention was for Canada to take
enforcement actions in the NAFO Regulatory Area regardless of whether or not
Contracting Parties had reached agreement on conservation measures. The
Court also indicated there was no demonstration that the Canadian government
had acted in bad faith in enacting the regulations.

In April 1995, Canada and the EU reached an agreement dousing the
flames lit by the Estai incident.”” Canada agreed to repeal its regulatory
targeting of Spanish and Portuguese vessels fishing in the NAFO Regulatory
Area (effective 1 May 1995), and both parties agreed to jointly submit to the
NAFO Fisheries Commission a submission to strengthen NAFO conservation
and enforcement measures.”> Both parties also agreed to implement on
a provisional basis various control and enforcement measures, including
a commitment to ensure independent and qualified observers aboard all vessels
fishing in the NAFO Regulatory Area.”

1 Canadian Declaration of 10 May 1994, in Counter-Memorial of Canada, n. 6 above, Annex 2.
2 Jose Pereira E Hijos S.A. v. Canada (Attorney General), 2005 FC 1011, 17 C.E.L.R. (3d) 1.
*12007 FCA 20, 26 C.E.L.R. (3d) 169.

2 See D. Freestone, “Canada and the EU Reach Agreement to Settle the Estai Dispute,”
International Journal of Marine and Coastal Law 10 (1995): 397411.

» Council Decision 95/586/EC of 22 December 1995 Concerning the Conclusion of the
Agreement Constituted in the Form of an Agreed Minute, an Exchange of Letters, an Exchange
of Notes and the Annexes Thereto Between the European Community and Canada on Fisheries
in the Context of the NAFO Convention, Official Journal L 327 (30 December 1995) 35-45
[hereinafter EC/Canada Agreement]. It was signed by the Commission pursuant to Council
Decision 95/546/EC of 17 April 1995 on the Signature and Provisional Application of the
Agreement Between the European Community and Canada on Fisheries in the Context of the
NAFO Convention, Official Journal L. 308 (21 December 1995) 79.

* Counter-Memorial of Canada, n. 6 above, p. 81. For further reviews of the Estai incident, see
T. L. McDorman, “Canada’s Aggressive Fisheries Actions: Will They Improve the Climate for
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10.2.2. Consequences of the Estai Incident Observable at the EU Level

Consequently, in September 1995, NAFO approved a formula for the allocation
of Greenland halibut quotas. Accordingly, the EU fisheries Council established
for 1995, an EC quota of approximately 19 percent of the NAFO TAC.* This
TAC was challenged before the European judicial institutions.

In Case T-196/99,%° for example, Spain bought a claim to the European
Court of First Instance (ECFI) seeking a declaration that the Commission and
Council were liable under Article 288 of the EC Treaty”’ for losses suffered by
it following the adoption of the 1995 TAC for Greenland halibut. With respect
to the alleged illegality of the Council’s action in adopting Regulation
3366/94,% Spain argued that by not lodging an objection, the Council neglected
the objectives of the Common Agricultural Policy (CAP) set out in Article 33
of the EC Treaty. The Council was accused of misusing its discretion because it
refrained from objecting to the 1995 TAC for Greenland halibut on the basis of
the objectives set out in Article 33 of the EC Treaty. Failure to oppose the TAC
particularly compromised the objective of ensuring rational development of
agricultural production and a fair standard of living for the agricultural
community.” The ECFI noted that the Council’s decision to accept the TAC
and its acquiescence by implication concerned a measure for conserving marine

International Agreements?” Canadian Foreign Policy 2 (1994): 5-28; J. A. Beesley and
M. Rowe, “Sound Basis in International Law for Canada’s Actions in the ‘Turbot War’,”
Canadian International Lawyer 1 (1995): 177-180; G. L. Lugten, “Fisheries War for the
Halibut,” Environmental Policy and Law 25 (1995): 223-229; P. M. Saunders, “And Now That
the War Is Over ... Looking Back at the Canada-European Union Fisheries Confrontation of
1995,” The Canadian Law Newsletter 31 (1996): 15-37; and D. R. Teece, “Global Overfishing
and the Spanish-Canadian Turbot War: Can International Law Protect the High-Seas
Environment?” Colorado Journal of International Environmental Law & Policy 8 (1997): 89—
125.

* Regulation (EC) No. 1761/95 of 29 June 1995 Amending, for the Second Time, Regulation
No. 3366/94, L 171 Official Journal 1 (21 July 1995).

% Case T-196/99, Area Cova, SA and Others v. Council of the European Union and
Commission of the European Communities, 2001 ECR 11-3597 [hereinafter Case T-196/99].

*7 This is the contractual liability stipulation which states that the Community shall make good
any damage caused by its institutions in the performance of their duties.

% Regulation 3366/94 recorded that the maximum catch level for Greenland halibut in NAFO
Sub-areas 2 and 3 in 1995 was as yet unallocated among NAFO Contracting Parties, that the
NAFO Fisheries Commission was to convene a meeting to decide the allocation, and that
catches of Greenland halibut would be authorised in 1995 and counted against the quotas
decided for Member States. Council Regulation (EC) No. 3366/94 of 20 December 1994
Laying Down for 1995 Certain Conservation and Management Measures for Fishery Resources
in the Regulatory Area, L 363 Official Journal 60 (31 December 1994).

2 Case T-196/99, n. 26 above, para. 64.
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resources. Such a measure forms an integral part of the CAP as it is intended, in
particular, to ensure the rational development of resources’ and the availability
of supplies.31

The applicants also alleged that the defendants had misused their powers
by adopting a bilateral fisheries agreement with Canada and Regulation
1761/95. Those measures were said to be taken on the basis of EC powers in
the area of the Common Fisheries Policy (CFP) in order to achieve objectives
different from the CFP objectives particularly that of normalising commercial
relations between Canada and the Community.

The ECFI recognised that the measures were designed to put an end to the
fishing conflict between Canada and the EC, but stated that their form, subject-
matter and reasoning, did fall within the context of the CFP for the following
reasons: Firstly, it was in the interest of EC fishermen to ensure the safety of
their fishing operations. Secondly, since Canada is represented in several
international fishing organisations and assumes a significant role there, the
safeguarding of good relations with that country was important in the interests
of managing fishing resources at the world level. Maintaining good
international relations was considered legitimate in the context of all EC
policies. The institutions must always take account, when legislating in the
context of a specific policy, its effects on the other activities of the Union,
particularly that of public interest.*”

The applicants also claimed to have had a legitimate expectation of
a favourable outcome of the dispute between Canada and the EC and in the
maintenance of the fishing opportunities which they had enjoyed before it. The
ECFI noted that “the allocation of quotas cannot in principle create a situation
of legitimate expectation for economic operators.”™>

It was also alleged that the conservation measure was disproportionate
vis-a-vis the damage caused to Community vessel owners and manifestly

* Treaty Establishing the European Community [consolidated version], Official Journal C 325
(24 December 2002) 33-184 [hereinafter EC Treaty], Article 33 (1) (a).

31 Id., Article 33 (d); Case T-196/99, n. 26 above, para. 76.

32 Case T-196/99, n. 26 above, para. 158.

33 Id., para. 121. In this case, the ECFI refers to quotas. In this context, however, this concept is
not to be understood as referring to the fishing opportunities allocated to the Member States and
derived from a TAC. Rather it refers here to that part of the TAC allocated to the Community as
a whole. In particular, it is pointed out that economic operators cannot have a legitimate
expectation that an existing situation which is capable of being altered by the EC institutions in
the exercise of their discretion will be maintained, especially in an area such as the CAP, in
which the institutions have wide discretion. That applies even more strongly in the context of
international negotiations, which imply concessions on either side as well as the negotiation of
a compromise accepted by all the Contracting Parties. Id., paras 122—-124.
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inappropriate with regard to the objective pursued.** The ECFI pointed out that
the fixing of a TAC at a level avoiding the worsening or the diminution of
a fish stock also served the interests of EC fishermen because it allowed the
safeguarding of resources in the long term. The other CAP objectives had not
been sacrificed.”> On the contrary, an approach by the Council taking into
account only the objective of ensuring a higher standard of living for certain
fishermen in the short term would have involved a serious risk of making the
objectives of ensuring the rational development of resources and availability of
supplies impossible.

*1d., para. 78. On the conformity of a Community legislative instrument with the principle of
proportionality see Case C-161/96, Siidzucker Mannheim v. Hauptzollamt Mannheim, 1998
ECR I-281 [hereinafter Case C-161/96], para. 31. In Case C-535/03, the European Court of
Justice (ECJ) observed that the principle of proportionality is a general principle of Community
law and, in the field of fisheries, is embodied in Article 34 (2) of the EC Treaty. That provision
entrusts the Community legislature with the task of implementing the CAP as formulated in
Article 33. In particular, a fair standard of living for the agricultural community and the
availability of supplies needs to be assured, while excluding any discrimination between
Community producers. The ECJ reiterated that the Community legislature enjoys a wide
discretion in this field, corresponding to the political responsibilities given to it by Articles 34—
37 of the EC Treaty. See Case C-535/03, Unitymark Ltd, North Sea Fishermen’s Organisation
v. Department for Environment, Food and Rural Affairs, 2006 ECR 1-2689 [hereinafter Case C-
535/03], paras 53-54.

* In pursuing the objectives of the CAP, the EC institutions must secure the permanent
harmonisation made necessary by any conflicting objectives taken individually and, where
necessary, give any one of them temporary priority in order to satisfy the demands of the
economic factors or conditions in view of which their decisions are made. One condition must,
however, be met, that such harmonisation does not have the effect of rendering impossible the
realisation of the other objectives. As stressed by the ECFI or ECJ in the following cases:
Joined Cases T-466/93, T-469/93, T-473/93, T-474/93 and T-477/93, O’Dwyer and Others v.
Council, 1995 ECR II-2071, para. 80; Case C-179/95, Spain v. Council, 1999 ECR 1-6475,
para. 28; and Case C-324/96, Petridi v. Simou and Others, 1998 ECR 1-1333, para. 30.
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10.3. Cooperation

10.3.1. Global Instruments and Initiatives Guiding Cooperation in the
North Atlantic

While various FAO instruments may also guide regional cooperation,*® Canada
and the EU have been particularly influenced towards greater cooperation by
the 1995 UN Fish Stocks Agreement’’ and the December 2006 UN Sustainable
Fisheries Resolution.”® With the EC ratifying the UN Fish Stocks Agreement on
19 December 2003 and Canada on 3 August 1999,39 the EC and Canada
committed to strengthening regional fisheries management organisations in
light of modern sustainability principles like precaution and the ecosystem
approach, as well as enhancing regional compliance and enforcement
arrangements.*’ Canada and the EC have subsequently played substantial roles
in achieving modernisation amendments to the NAFO Convention*' and the EU

% Food and Agriculture Organisation of the United Nations’ (FAO) instruments include the
Code of Conduct for Responsible Fisheries; International Plans of Action relating to the
incidental catch of seabirds (IPOA-Seabirds), the conservation of sharks (IPOA-Sharks),
the management of fishing capacity, and the prevention /deterrence of illegal, unreported and
unregulated fishing (IPOA-IUU); and the International Guidelines for the Management of
Deep-Sea Fisheries in the High Seas. The instruments are available through the FAO website:
<http://www.fao.org/fishery/publications/en> (retrieved 20 November 2008).

37 Agreement for the Implementation of the Provisions of the United Nations Convention on the
Law of the Sea of 10 December 1982 Relating to the Conservation and Management of
Straddling Fish Stocks and Highly Migratory Fish Stocks, 8 September 1995, I.L.M., 34,
15421580 (1995), entry into force 11 December 2001, available: <daccessdds.un.org/doc/
UNDOC/GEN/N95/274/67/PDF/N9527467.pdf?OpenElement> (retrieved 14 November 2008)
[hereinafter 1995 UN Fish Stocks Agreement].

* UN General Assembly, Sustainble fisheries, including through the 1995 Agreement for the
Implementation of the Provisions of the United Nations Convention on the Law of the Sea of
10 December 1982 relating to the Conservation and Management of Straddling Fish Stocks and
Highly Migratory Fish Stocks, and related instruments, A/IRES/61/105 (6 March 2007).

% Division for Ocean Affairs and Law of the Sea, Chronological Lists of Ratification, available:
<http://www.un.org/Depts/los/reference_files/chronological_lists_of_ratification.htm>
(retrieved 20 November 2008).

* For an overview of the Agreement’s key provisions, see T. Henriksen, G. Hgnneland, and
A. Sydnes, “The Fish Stocks Agreement,” in Henriksen, et al., n. 5 above, pp. 11-59.

* On 28 September 2008, NAFO adopted the Amendment to the Convention on Future
Multilateral Cooperation in the Northwest Atlantic Fisheries (GC Doc. 07/4), but the amended
text needs to be ratified by at least three-fourths of the NAFO Contracting Parties. The amended
text is available at <http://www.nafo.int/about/frames/about.html> (retrieved 20 November
2008).
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influenced amendments to the NEAFC Convention.* They have also

cooperated in enhancing regional compliance and enforcement arrangements
although many challenges remain.*’

The 2006 UN Sustainable Fisheries Resolution impelled regional fisheries
management organisations to adopt and implement various measures to protect
vulnerable marine ecosystems (VMEs) from bottom fishing activities.
The identification of VMEs and the determination whether bottom fishing
could cause significant adverse impacts to such ecosystems was set as
a priority.* In areas where VMEs are known to occur or likely to occur,
RFMOs were urged to close such areas and to ensure conservation and
management measures were established to prevent significant adverse
impacts.* RFMOs were also asked to require their members to address

2 A “new” NEAFC Convention was adopted through 2004 and 2006 amendments, available
Convention on Future Multilateral Co-operation in the North-East Atlantic, available:
<http://www.neafc.org/about/docs/new_convention.pdf> and also <http://www.neafc.org/
system/files/%?252Fhome/neafc/drupal2_files/london-declarlation_and_new_convention.pdf>
(both retrieved 20 November 2008) [hereinafter “New” NEAFC Convention]. For the version
of the convention before 2004 and 2006 amendments, see Convention on Future Multilateral
Co-operation in the North-East Atlantic, London, 18 November 1980, 1285 U.N.T.S. 129,
Official Journal L 227, 12 August 1981, entry into force on 17 March 1982, available:
<http://eurlex.europa.eu/Notice.do?val=86901:cs&lang=en&list=86901:cs,87372:cs,87022:cs,8
7021:cs,&pos=1&page=1&nbl=4&pgs=10&hwords=&checktexte=checkbox&visu=#texte>
(retrieved 20 November 2008) [hereinafter NEAFC Convention]. Amendments to the NEAFC
Convention were adopted in 2004 and 2006 by the NEAFC Commission. And even though
Contracting Parties have agreed to use the convention so amended on a provisional basis,
pending ratification, these amendments have not been taken into consideration by the present
overview unless specifically mentioned in the text. The NEAFC Convention replaces the North-
East Atlantic Fisheries Convention of January 1959 following the extension of states’
jurisdiction over living resources in their adjacent waters to up to 200 nm. For a historical
overview of the development of regional fisheries management and RFMOs in the North
Atlantic, see S. S. Gezelius, “The Arrival of Modern Fisheries Management in the North
Atlantic: A Historical Overview,” in S. S. Gezelius and J. Raakjer, eds, Making Fisheries
Management Work: Implementation of Policies for Sustainable Fisheries (Dordrecht: Springer,
2008), pp. 27-40.

B M. Arbuckle, B. Atkinson, and G. Valentina, Performance Review Panel Report of the North
East Atlantic ~ Fisheries Commission, NEAFC (6 November 2006), available:
<http://www.neafc.org/system/files/performance-review-final-edited.pdf> (retrieved 20 Nov-
ember 2008) [hereinafter the NEAFC Performance Report]. This document was a result of the
agreement by NEAFC members to regularly assess NEAFC performance in relation to the
NEAFC Convention, n. 42 above. Section 3.6 et seq of the NEAFC Performance Report
especially examines the role of NEAFC in a regional and international context. Section 4.6
concludes that there is room for improvement in the relationship between NEAFC and the
Convention for the Protection of the Marine Environment of the North-East Atlantic (OSPAR).
* UN General Assembly, n. 38 above, para. 83(b).

#1d. at para. 83(c).
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encounters with VMEs by vessels flying their flag. Vessels encountering
vulnerable areas, such as cold water corals and sponge grounds, should be
required to cease bottom fishing and to report the encounter so appropriate
measures can be adopted for the relevant site.*®

Canada and the EU, spurred on by the UN Resolution, jointly drafted
a proposal for bringing NAFO into conformity with the VME protection
commitments. The proposal was adopted in revised form at the Inter-sessional
Meeting for the NAFO Fisheries Commission in May 2008,*” and a new
chapter on bottom fisheries in the NAFO Regulatory Area was added to the
2008 NAFO Conservation and Enforcement Measures.*® The provisions, inter
alia, called for the mapping of sites where VMESs are known or likely to occur®
and assessments of proposed bottom fishing activities in VME areas.”® The
Fisheries Commission is authorised to adopt a range of measures to prevent
significant adverse impact on VMEs, including prohibiting or restricting bottom
fishing activities and requiring changes in gear design and/or deployment.’’
Contracting Parties are required to have their flagged vessels cease bottom
fishing when VMEs are encountered and to report encounters.’” The terms of
reference for an ad hoc working group of mangers and scientists on VMEs were
also included in the provisions.53 The working group is to provide advice to the
Fisheries Commission on VME protection and to develop operational
procedures relating to encounters with VMEs.™

*1d. at para. 83(d).
4 NAFO, Report of the Fisheries Commission Inter-Sessional Meeting, 30 April-7 May 2008,
Montreal, Quebec, Canada, NAFO/FC Doc. 08/04, Annex 22.
48 NAFO, Northwest Atlantic Fisheries Organization Conservation and Enforcement Measures,
available: <http://www.nafo.int/fisheries/frames/regulations.html> (retrieved 20 November
2008) [hereinafter NAFO C&E Measures], NAFO/FC Doc. 08/1 (Revised), Chapter Ibis.
“1d., Article 4(1).
1d., Article 4(2)(3).
L 1d., Article 4(5).
2 1d., Article 5.
zj Id., Article 4(4) and Annex 1 to Chapter Ibis.
1d.
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10.3.2. Cooperation at the EU Level

10.3.2.1. The Community’s Competences on the External Level

Although Member States’ vessels have, through the 1982 United Nations
Convention on the Law of the Sea,” a right to fish on the high seas, high seas’
fishing is extensively regulated by the CFP. Negotiations with third countries
for access of Member States’ vessels to the fishing zones of third states, and
vice versa, are entirely within EC competence. The transfer of competence from
the Member States to the EC is therefore not confined to Community vessels
fishing in Community waters, but to wherever these vessels operate.”® The EC
has one of the largest fishing fleets in the world. A significant part of the EC
fishing sector depends on access to non-EC resources, i.e., those which are
shared with third states in the waters under their jurisdiction or international
waters.

The process of transfer of external relations powers to the EC has been
particularly marked in the fisheries sector. In the absence of specific provisions
in the EC Treaty,” the general system of EC law on its external relations is
relevant.”® As an international organisation created by a treaty, the EC has legal
personality.” This means that in its external relations the EC enjoys the

55 United Nations Convention on the Law of the Sea, Montego Bay, 10 December 1982, 1833
U.N.T.S. 396 [hereinafter LOS Convention].

% Council Regulation (EC) No. 2371/2002 of 20 December 2002 on the Conservation and
Sustainable Exploitation of Fisheries Resources under the Common Fisheries Policy, Article 1
(1), L 358 Official Journal 59-80 (31 December 2002) [hereinafter Regulation 2371/02]. This
does not mean that there are no situations where Member States’ fishing vessels can conduct
high seas fishing for species or stocks for which neither the EC nor a regional fisheries
organisation have yet prescribed catch restrictions.

> The EC Treaty does give explicit powers to the EC to act on the international level, but these
relate only to restricted fields such as commercial agreements, association agreements with
third states, and the environment. The only express treaty-making power relevant to fisheries is
found in Article 133(3) of the EC Treaty (ex Article 113 of the EEC Treaty) on the common
commercial policy, which indirectly authorises the EC to enter into treaties with third states
relating to trade in fishery products. Treaty establishing the European Economic Community,
25 March 1957, 298 U.N.T.S. 11 [hereinafter EEC Treaty], Article 113; EC Treaty, n. 30 above,
Article 133 (3).

¥ Joined Cases 3, 4 and 6/76, Officier van Justitie v. Kramer, 1976 ECR 1279, para. 16
[hereinafter Kramer Case].

> Article 281 (ex Article 210 of the EEC Treaty) of the EC Treaty lays down the EC’s legal
personality. The legal personality of an international organisation may also be inferred from the
powers or purposes of the organisation and its practice, as confirmed by the International Court
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capacity to enter into international commitments, i.e., to conclude treaties.®

The EC’s treaty-making powers are thus of two kinds: those expressly
conferred on it by the EC Treaty and those that may be implied from its
provisions.®!

The most radical expansion of the EC’s external fisheries competences
has stemmed from the case law of the European Court of Justice (ECJ). Starting
with Case 22/70, the ECJ developed the parallelism doctrine, which means that
the EC’s external treaty-making competence mirrors its internal legislative
competence.62 In the Kramer Case, the ECJ pointed out that the competence to
legislate on the internal level in fisheries matters flowed from Article 43 of the
European Economic Community (EEC) Treaty (Article 37 of the EC Treaty).
According to the parallelism doctrine, the EC thus enjoys treaty-making powers

of Justice (ICJ) in the Reparation for Injuries Case. Reparation for Injuries Suffered in the
Service of the United Nations, 1.C.J. Reports 1949, p. 174.
% The authority to do so in a specific field not only arises from an express conferment by the
treaty, but may equally flow implicitly from other EC Treaty provisions, from an act of
accession, and from any measure adopted within the framework of those provisions by the EC
legislature.
' Kramer Case, n. 58 above, paras 19-20.
62 This theory was further developed in Opinion 1/76:
[W]henever Community law has created for the institutions of the Community powers
within its internal system for attaining a specific objective, the Community has
authority to enter into the international commitments necessary for the attainment of
that objective even in the absence of an express provision in that connection.
Opinion 1/76, European Laying-up Fund for Inland Waterway Vessels, 1977 ECR 741, 3
Recital.
As regards the exclusiveness of this competence, the ECJ has observed that:
[e]ach time the Community, with a view to implementing a common policy [emphasis
added] envisaged by the Treaty, adopts provisions laying down common rules,
whatever form these may take, the Member States no longer have the right, acting
individually or collectively, to undertake such obligations with third States which
affect those rules.
Case 22/70, Commission of the European Communities v. Council of the European
Communities, European Agreement on Road Transport, 1971 ECR 263, para. 17 [hereinafter
ERTA Case].
Although previously considered unclear and controversial, the ECJ has clarified to some degree
the exact scope of the implied powers, see: Opinion 2/91, Convention N° 170 of the
International Labour Organization Concerning Safety in the Use of Chemicals at Work, 1993
ECR I-1061; Opinion 1/94, Competence of the Community to Conclude International
Agreements Concerning Services and the Protection of Intellectual Property - Article 228 (6) of
the EC Treaty, 1994 ECR 1-5267; Opinion 2/92, Competence of the Community or One of its
Institutions to Participate in the Third Revised Decision of the OECD on National Treatment,
1995 ECR 521.
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in relation to fisheries.®> On the basis of Articles 5 (Article 10 of the EC Treaty)
and 116 EEC Treaty,* the ECJ held that:

Member States participating in the [North-East Atlantic Fisheries]
Convention and in other similar agreements are now not only under a
duty not to enter into any commitment within the framework of those
conventions which could hinder the Community in carrying out the tasks
entrusted to it by Article 102 of the Act of Accession, but also under a
duty to proceed by common action within the fisheries Commission. It
further follows therefore that as soon as the Community institutions have
initiated the procedure for implementing the provisions of the said
[article], and at the latest within the period laid down by [it], those
institutions and the Member States will be under a duty to use all the
political and legal means at their disposal in order to ensure the
participation of the Community in the Convention and in other similar
agreements.”

In Case C-258/89,° it was argued that the EEC has no authority to
independently adopt TACs and quotas with respect to international waters. In
this case Spain accepted the result, i.e., the existence of external Community

5 Documents Concerning the Accession to the European Communities of the Kingdom of
Denmark, Ireland, the Kingdom of Norway and the United Kingdom of Great Britain and
Northern Ireland, Act Concerning the Conditions of Accession and the Adjustments to the
Treaties, Part 2 Adjustments to the Treaties, Article 102 [hereinafter 1972 Act of Accession].
Support was found in the 1972 Act of Accession, in Regulation 2141/70 and moreover in the
very nature of things that:
the rule-making authority of the Community ratione materiae also extends — in so far
as the Member States have similar authority under public international law — to fishing
on the high seas. [I]t followed from the very duties and powers which EEC law had
established and assigned to the EEC institutions on the internal level that the
Community had authority to enter into international commitments for the conservation
of the resources of the sea.
Kramer Case, n. 58 above, para. 30/33. Council Regulation (EEC) No. 2141/70 of 20 October
1970 on the Establishment of a Common Structural Policy for the Fishing Industry, L 236
Official Journal 1-4, Article 1 (27 October 1970) [hereinafter Regulation 2141/70].
% Under Article 116 of the EEC Treaty it is provided that:
[f]rom the end of the transitional period onwards, Member States shall, in respect of all
matters of particular interest to the common market proceed within the framework of
international organisations of an economic character only by common action.
EEC Treaty, n. 57 above, Article 116. This article was not withheld in the EC Treaty.
55 Kramer Case, n. 58 above, paras 44-45.
6 Case C-258/89, Commission of the European Communities v. Kingdom of Spain, 1991 ECR
1-3977.
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powers, but not the premise of the existence of internal Community powers. It
was contended that independent authority to limit catches on the high seas
could not be vested in the Community, since the Member States had no such
powers that they could have transferred to the Community.®” Advocate General
Darmon set aside this argument by observing that the de facto freedom which
states in practice grant to their fishermen by not laying down rules in respect of
the conservation of stocks on the high seas did not in any way challenge the
fundamental principle that the State is empowered, from the point of view of
public international law, to impose any restrictions on catches on the high
seas.®® Spain also contended that a unilateral limitation by the Community of
fishing activities on the high seas would be detrimental to its fishermen without
being effective since certain non-Member States do not impede upon the
freedom of their fishing fleets. The ECJ considered catch restrictions outside
the Community zone essential in light of the actual CFP objectives. It found
that consideration solely of the stock in Community waters would scarcely be
effective and would undermine the objective of conserving the species
concerned, since those species would not be subject to any quotas once they
moved outside the Community zone.®

10.3.2.2. EC Participation in Regional Fisheries Organisations

Due to the EC’s exclusive external competence, it is generally not possible for
the Member States to participate as separate members in RFMOs. Since the
inception of the CFP, the EC has therefore gradually replaced its Member
States in most RFMOs. The EC is a contracting party to eleven RFMOs and is
in the process of joining others.”

%7 1d., Opinion of Advocate General Darmon, paras 52—53.
% Id., para. 54.
% 1d., Opinion of Advocate General Darmon, paras 12—13. In Case C-405/92, the ECJ took any
doubt away by pointing out that:
[w]here the high seas are concerned, the Community has the same rule-making
authority in matters within its jurisdiction as that conferred under international law on
the State whose flag the vessel is flying or in which it is registered. It has in particular
competence to adopt for vessels flying the flag of a Member State or registered in a
Member State, measures for the conservation of fishery resources of the high seas.
Case C-405/92, Etablissements Armand Mondiet SA v. Armement Islais SARL, 1993 ECR I-
6133, para. 12.
" The RFMOs to which the EC is a contracting party are: ICCAT, NAFO, NEAFC, the Indian
Ocean Tuna Commission (IOTC), NASCO, the Commission for the Conservation of Antarctic
Marine Living Resources (CCAMLR), the General Fisheries Council for the Mediterranean
(GFCM), the Western and Central Atlantic Fishery Commission (WECAFC), Fishery
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At present the RFMOs cover practically all the high seas. There are
a wide variety of RFMOs. Some were set up under FAO while others were
created independently. Some cover all the biological resources in a given zone;
others focus on one stock or a group of stocks. The area covered by an RFMO
may be limited to the high seas or to EEZ, or may include both.

Member States can retain or become members of RFMOs under
exceptional circumstances. This is the case where other states are not
favourably disposed towards EC membership such as the Inter-American
Tropical Tuna Commission (IATTC),”" which was established by the 1949
Convention between the United States of America and the Republic of Costa
Rica.” The EC is a contracting party to the Agreement on the International
Dolphin Conservation Program (AIDCP),”® whose operation has been entrusted
to the secretariat of the IATTC. In 1999, the EC signed the AIDCP.”* Contrary
to the AIDCP, accession of new members to the 1949 Convention (IATTC
convention) is limited to states. However, an amendment process was launched
in 1999 with the adoption of the so-called Guayaquil Protocol, so that regional
economic integration organisations could become members. However, the entry
into force of this protocol, proved to be long.” Therefore the EC agreed to
allow Spain, the only EC Member State whose vessels operate in the area, to
become a member of IATTC. Spain’s accession was on a temporary basis and

Committee for the Eastern and Central Atlantic (CECAF), the South-East Atlantic Fisheries
Organisation (SEAFO), and the Commission for the Conservation and Management of Highly
Migratory Fish Stocks in the Western and Central Pacific Ocean (WFCPC). On the changing
role of RFMOs and the Community participation therein, see generally Commission of
European Communities, Community Participation in Regional Fisheries Organisations,
Communication from the Commission, COM(1999) 613 (Brussels, 8 December 1999).

' See more, Inter-American Tropical Tuna Commission (IATTC) website at
<http://www_.iattc.org/> (retrieved 14 December 2008).

" Convention for the Establishment of an Inter-American Tropical Tuna Commission,
Washington, 31 May 1949, 80 U.N.T.S. 3. This convention entered into force on 3 March 1950
[hereinafter 1949 Convention]. The Inter-American Tropical Tuna Commission (IATTC) has
been given competence to regulate highly migratory fish stocks in the Eastern Pacific Ocean.
IATTC membership comprises fourteen coastal and fishing states with interests in the region.

3 Agreement on the International Dolphin Conservation Program (AIDCP), Washington, 15
May 1998, entry into force 15 February 1999, available: <http://www.iattc.org/PDFFiles2/
AIDCP-(amended-Oct-2007).pdf > (retrieved 22 April 2009).

™ Council Decision 1999/337/EC of 26 April 1999 on the Signature by the European
Community of the Agreement on the International Dolphin Conservation Programme, L 132
Official Journal 1-27 (27 May 1999); Council Decision 1999/386/EC of 7 June 1999 on the
Provisional Application by the European Community of the Agreement on the International
Dolphin Conservation Programme, L 147 Official Journal 23 (12 June 1999).

7 At the time of writing, the protocol had been signed by just eight IATTC members, and
ratified by only four among them. It will only enter into force once all IATTC parties have
ratified it.
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on account of “unique circumstances.” It was also without any precedent-
creating authority and could not affect the EC’s exclusive competence in
fisheries matters.’® Even under this exceptional regime, it took until 2003 for
Spain to receive the nihil obstat from all other members to accede to IATTC.
IATTC adopted a new IATTC Convention text in June 2003 to replace the 1949
Convention, and the EC signed this so-called Antigua Convention on 22 May
2006."

It is also possible for both the EC and the Member States to be members
of an RFMO when the issues addressed concern shared competences. For
instance, the conservation and rational use of marine living resources in the seas
surrounding Antarctica takes place within the framework of the Convention on
the Conservation of Antarctic Marine Living Resources (CCAMLR)78 and
within the broader framework of the Antarctic Treaty System (ATS).” The
main instruments within the ATS are the Antarctic Treaty,80 the Convention for
the Conservation of the Antarctic Seals,81 and CCAMLR. The EC is a member
of the CCAMLR Commission, the Convention’s regulatory body, alongside
several EC Member States. The EC and its Member States share competences
due to its broad scope, but also because it is part of the ATS and therefore
subject to the sensitive “agreement to disagree” on the sovereignty situation.®”

7% Council Decision 1999/405/EC of 10 June 1999 Authorising the Kingdom of Spain to
Accede to the Convention Establishing the Inter-American Tropical Tuna Commission on
a Temporary Basis (IATTC), L 155 Official Journal 37-38, 5™ Recital (22 June 1999).
According to this Decision, Spain is required to denounce the 1949 Convention on the date of
the Community’s accession thereto.

"7 The Antigua Convention (Convention for Cooperation in the Protection and Sustainable
Development of the Marine and Coastal Environment of the Northeast Pacific, Antigua,
Guatemala, 18 February 2002) will enter into force after the deposit of the seventh instrument
of ratification by a current contracting party to IATTC. Council Decision 2006/539/EC of
22 May 2006 on the conclusion, on behalf of the European Community of the Convention for
the Strengthening of the Inter-American Tropical Tuna Commission established by the 1949
Convention between the United States of America and the Republic of Costa Rica, L 224
Official Journal 22 (16 August 2006).

8 Convention on the Conservation of Antarctic Marine Living Resources, Canberra, 20 May
1980, 19 I.L.M. 837 (1980). This convention entered into force on 7 April 1982.

" See Secretariat of the Antarctic Treaty website at <http://www.ats.aq> (retrieved
15 December 2008).

80 The Antarctic Treaty, Washington, DC, 1 December 1959, 402 U.N.T.S. 71. This convention
entered into force on 23 June 1961.

81 Convention for the Conservation of Antarctic Seals, London, 1 June 1972, 11 I.L.M. 251.
This convention entered into force on 11 March 1978.

82 See E. J. Molenaar, “CCAMLR and Southern Ocean Fisheries,” International Journal of
Marine and Coastal and Law 16 (2002): 465-499. At the 18" annual CCAMLR meeting in
1999, the division of competence between the EC and its Member States was implicitly
challenged by means of a notification by the EC Commission to engage in an exploratory
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A similar situation arises in connection with FAO fishery advisory bodies
such as the Fishery Committee for the Eastern and Central Atlantic (CECAF),83
the Western and Central Atlantic Fishery Commission (WECAFC),* and the
General Fisheries Council for the Mediterranean (GFCM).85 The rationale for
the continued participation of EC Member States within these bodies
predominantly appears to be due to the development and cooperation objectives
of these bodies, which is an area in which the EC and its Member States share
competence.®® Scientific research in fisheries is another issue where
competence is shared, hence the Member States continued membership of the
International Council for the Exploration of the Sea (ICES) alongside the EC.

The Community has a sizeable fleet conducting bottom fishing activities
in certain high seas areas not covered by a RFMO. Through Regulation
734/2008 on the protection of VMEs in the high seas from the adverse impacts
of bottom fishing gears, the Community now protects vulnerable high seas
marine ecosystems from the destructive effects of such activities.®’ Prior to this
Regulation, the Community had only adopted measures to close bottom fishing
in areas within Community waters and on the high seas within the framework
of all existing RFMOs empowered to regulate bottom fisheries. This regulation
seems to end the stalemate in the sensitive political debate regarding the scope
of the Community’s conservation competence.

fishery for Patagonian toothfish on behalf of a Portuguese vessel, even though Portugal was not
a party to the CCAMLR Convention at that time. Strong objections during the meeting and
afterwards, by both EC Member States and third states, compelled the EC Commission to
inform the CCAMLR Executive Secretary that it intended to suspend the exploratory fishery for
technical reasons. Council Regulation (EC) No. 601/2004 of 22 March 2004 Laying Down
Certain Control Measures Applicable to Fishing Activities in the Area Covered by the
Convention on the Conservation of Antarctic Marine Living Resources, L 97 Official Journal
16 (1 April 2004).

% Fishery Committee for the Eastern Central Atlantic, Instituted by FAO Council Resolution
1/48 (June 1967).

8 Western Central Atlantic Fishery Commission. Established by FAO Council Resolution 4/61
(November 1973).

% Agreement for the Establishment of a General Fisheries Council for the Mediterranean,
Rome, 24 September 1949, 126 U.N.T.S. 239. This agreement entered into force 20 February
1952.

86 Molenaar, n. 82 above, p. 160.

%7 Council Regulation (EC) No. 734/2008, of 15 July 2008 on the Protection of Vulnerable
Marine Ecosystems in the High Seas From the Adverse Impacts of Bottom Fishing Gears,
L 201 Official Journal 8—13 (30 July 2008).
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10.3.2.3. The EC and Negotiation of Conservation Agreements

The European Commission is responsible for the negotiation of fisheries
agreements, whereas the Council, after consulting Parliament, concludes it.%8
Such an agreement is binding on the EC institutions as well as on its Member
States.® The general practice is for the Commission to negotiate in line with
negotiating mandates received from the Council. Before taking effect, the
agreements must be adopted by the Council in the form of a regulation based on
Articles 37 and 300 of the EC Treaty.90

In areas outside EC competence, Member States retain their right of
individual action and the right to enter into treaties. In situations where the EC
has treaty-making competence but such competence is not exclusive, it is
shared with the Member States.”’ A classic example of this is to be found in the
LOS Convention.”” For the purpose of the LOS Convention, conservation and
management of fisheries resources were identified as exclusive EC powers, as
were some environmental protection and other competences. The remaining
matters were areas where legislative powers were retained by the Member

¥ EC Treaty, n. 30 above, Article 300 (1) & (3). This basic procedure varies both in terms of
voting rules within the Council and the extent of parliamentary involvement according to the
subject matter of the agreement and the procedures applicable to the adoption of internal
measures. For an early account see P. M. Leopold, “The External Relations Power of the EEC
in Theory and Practice,” International and Comparative Law Quarterly 26 (1977): 54-80.
Generally see M. Koskenniemi, International Law Aspect of the European Union (The Hague,
Boston: Kluwer Law International, 1998); A. Dashwood, and C. Hillion, The General Law of
EC External Relations (London: Sweet & Maxwell, 2000).

¥ EC Treaty, n. 30 above, Article 300 (1) & (7).

% Note that this requires prior consultation with the Parliament.

°! Competence will be shared according to Macleod et al., where that consequence flows from
the EC Treaty article conferring power on the EC; 2) the EC has potential competence that
could be exclusive when exercised but which has not yet been exercised; 3) the subject matter
of the treaty falls partly within the field of the EC’s exclusive treaty-making powers and partly
outside; 4) the EC’s treaty-making powers derive from internal EC rules which set minimum
standards; and 5) in certain limited areas, such as intellectual property, where EC and Member
State competence can co-exist without either displacing the other. I. MacLeod, I. D. Hendry,
and S. Hyett, The External Relations of the European Communities (Oxford: Oxford University
Press, 1996), pp. 56-63 & 63-67; R. R. Churchill, “The EC and its Role in Some Issues of
International Fisheries Law” and E. Hey, “The Fisheries Provisions of the LOS Convention,”
both in E. Hey (ed.), Developments in International Fisheries Law (The Hague, Boston: Kluwer
Law International, 1999), pp. 536-537.

> A. W. Koers, “Participation of the European Economic Community in a New Law of the Sea
Convention,” American Journal of International Law 7 (1979): 426-443; K. R. Simmonds,
“The European Economic Community and the New Law of the Sea,” Hague Recueil 218, no. 1
(1989): 108-157; R. Simmonds, “The Community’s Declaration Upon Signature of the UN
Convention on the Law of the Sea,” Common Market Law Review 23 (1986): 521-544.
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States. It was thus not possible for the Community and the Member States to
assume independently of each other, the obligations and rights enshrined in the
LOS Convention. Therefore, the practice has arisen of concluding “mixed
agreements” to which both the EC and its Member States are parties. They need
the signature and ratification by each Member State, in addition to the formal
conclusion by the EC. With respect to the negotiation, conclusion and
implementation of such mixed agreements, the ECJ has prescribed an
obligation on the EC and the Member States to ensure close cooperation
between them.”

Several issues other than conservation have caused some controversy in
determining whether the EC has treaty-making powers, and if so, the
exclusivity of these powers. The precise scope of the EC’s exclusive external
competence has traditionally been a subject of dispute between the
Commission’s broad interpretation viewpoint and the Council’s restrictive
viewpoint, and it has been the task of the ECJ to clarify the matter.”*

An illustrative example of this tension in relation to the Community’s
membership in fisheries organisations and some of the procedural difficulties
which may arise are evident in Case C-25/94.%° In this case, the Commission
requested that the ECJ annul the decision”® giving Member States the right to
vote in the FAO concerning the adoption of the draft Agreement to Promote
Compliance with International Conservation and Management Measures by

% Ruling 1/78 Delivered Pursuant to the Third Paragraph of Article 103 of the European
Atomic Energy Commission Treaty, Draft Convention of the International Atomic Energy
Agency on the Physical Protection of Nuclear Materials, Facilities and Transports, 1978 E.C.R.
2151, paras 34-36; Opinion 2/91, n. 62 above, para. 36; Opinion 1/94, n. 62 above, para. 108.

* Member States are reluctant to leave international relations to the exclusive competence of
the Community. The development of subordination clauses and mixed agreements has been
quite deliberately aimed in practice at stunting the use of exclusive Community competence.
Mixed agreements need to be signed and ratified by all Member States, thus it normally takes
several years before they can enter into force. In order to speed up the entry into force of the
parts of mixed agreements that deal with pure EC competences, the EC often makes use of so-
called interim agreements under EC competence. Interim agreements exclude, therefore, the
articles under Member State competence. As a result, interim agreements can enter into force as
soon as the Community has concluded the agreement. Interim agreements do not need to be
signed and ratified by the individual Member States. See M. Cremona, “The Doctrine of
Exclusivity and the Position of Mixed Agreements in the External Relations of the European
Community,” Oxford Journal of Legal Studies 2 (1982): 393-428; D. O’Keeffe and
H. G. Schermers, Mixed Agreements (The Hague: Deventer, Kluwer, 1983), p. ix; A. Rosas,
“The EU and Mixed Agreements,” in Dashwood & Hillion, n. 88 above, pp. 200-220.

% Case C-25/94, Commission of the European Communities v. Council of the European Union,
1996 ECR 1-1469.

% Decision of the Fisheries Council of 22 November 1993.
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Fishing Vessels on the High Seas.”” The FAO provides for a system of
alternative exercise of the rights attached to membership between the EC and
its Member States. This allows the Commission to speak and vote where an
agenda item is within exclusive competence of the Community. If an agenda
item contains matters containing elements both of national and Community
competence, the Commission can only represent the EC on the issues that fall
within its exclusive competence. Registration of vessels is a Member State
competence. During negotiations on the draft agreement, the clauses relating to
registration and flagging were removed. Subsequently, the Commission is
considered having the right to vote. The ECJ pointed out that:

[w]here it is apparent that the subject-matter of an agreement or
convention falls partly within the competence of the Community and
partly within that of its Member States, it is essential to ensure close
cooperation between the Member States and the Community institutions,
both in the process of negotiation and conclusion and in the fulfilment of
the commitments entered into. That obligation to cooperate flows from
the requirement of unity in the international representation of the
Cornrnunity.98

In addition, “the Community institutions and the Member States must take all
necessary steps to ensure the best possible co-operation in that regard.””
The ECJ concluded that the Council was wrong in maintaining that the draft
agreement concerned an issue not within the exclusive competence of the
Community. Accordingly, it was for the Commission to vote for the adoption of
the draft agreement.'”

91 Agreement to Promote Compliance with International Conservation and Management
Measures by Fishing Vessels on the High Seas, 24 November 1993, U.N.T.S., 2221 (2003): 91—
129, entry into force 24 April 2003, available: <www.fao.org/legal/treaties/012t-e.htm>
(retrieved 20 November 2008) [hereinafter 1993 FAO Compliance Agreement].

% Case C-25/94, n. 95 above, para. 46; Ruling Ruling 1/78, n. 93 above, paras 34-36; Opinion
2/91, n. 62 above, para. 36; Opinion 1/94, n. 62 above, para. 108.

% Opinion 2/91, n. 62 above, para. 38.

19 Case C-25/94, n. 95 above, para. 50.
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10.4. Challenges

10.4.1. Integrating the Environmental Dimension into the CFP

As discussed above, EC internal competences premises action on the external
level. Thus, the competence of the EC to act in the international arena is
a question of Community law rather than of international law. During the 2002
CFP reform there was a general consensus that the CFP was failing to achieve
its objectives of conserving fish stocks, protecting the marine environment,
ensuring the economic viability of European fleets, and providing good quality
food to consumers. A 1999 survey in the North East Atlantic confirmed that 40
out of the 60 main commercial fish stocks were outside safe biological limits.
The most severely depleted species was cod. The European Commission’s 2001
Green Book painted a very bleak picture of EC fish stocks.'”" The Commission
then considered the possibility of reviewing the whole of the CFP framework.
The 2002 CFP reform set broader objectives and resulted in several significant
changes. Firstly, noting that the CFP traditionally dealt with environmental
matters in a reactive way rather than integrating environmental concerns into all
management considerations in a proactive matter,102 the Commission concluded
that the CFP needed to equip itself with the necessary tools of proactive
management of environmental concerns. Initially, the fundamental element of
environmental integration in fisheries was identified as the change in attitude of
management through the adoption of an ecosystem-based approach to fisheries
management. Secondly, the environmental policy principles needed to be
applied to fisheries management. With the exception of the precautionary
principle in the management of single fish stocks, limited work had been
carried out to ascertain their implications to fisheries management.'”

"% Commission of the European Communities, Green Paper on the Future of the Common
Fisheries Policy, Volume I, Communication from the Commission, COM(2001) 135 (Brussels,
20 March 2001).

192 Commission of the European Communities, Elements of a Strategy for the Integration of
Environmental Protection Requirements into the Common Fisheries Policy 5, Communication
from the Commission, COM(2001) 143 final (Brussels, 16 March 2001) [hereinafter
COM(2001) 143 final].

19 Commission of the European Communities, Partnership for Integration, A strategy for
Integrating Environment into European Union Policies, Communication from the Commission,
COM(1998) 333 (Brussels, June 1998); COM(2001) 143 final, n. 102 above, pp. 21-22. On
21 June 1998, the Council endorsed a Community Strategy on Biological Diversity. This
strategy called for the generation of sector-based action plans. With regard to the fisheries, the
objectives were twofold: firstly, to conserve commercially fished species of marine fish in order
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The new Regulation 2371/02 provides the legal basis to adopt measures
to reduce negative impacts on the environment. It is explicitly stated that the
CFP must provide for coherent measures concerning the “limitation of the
environmental impact of fishing.”'" To this end, it sees the precautionary
approach when taking protection and conservation measures as an appropriate
tool.'” The gradual implementation of an ecosystem-based approach to
fisheries management is further envisaged.106 Sustainable exploitation is
explicitly linked with minimising the effects on marine ecosystems.'"
However, the Regulation, as opposed to the precautionary approach, does not
provide a definition of the ecosystem approach.

The conservation measures to be adopted in the pursuit of sustainable
fishing activities may include measures for each stock or group of stocks aimed
at limiting fishing mortality and the environmental impacts of fishing activities.
However, the Regulation is specific about technical measures, stating that they
must be adopted to reduce the impact of fishing activities on marine ecosystems
and non-target species.'”™ Focusing on conservation, the recent trend is for a
multi-annual approach to management and recovery plans. For stocks at or
within safe biological limits, multi-annual management plans will be adopted to
ensure the objective of sustainable exploitation. For stocks outside safe
biological limits,'” the adoption of multi-annual recovery plans is an absolute

to achieve sustainability of stocks, fishing opportunities and food supply and, secondly, to
reduce the impact of fishing operations on non-target species and marine habitats. It therefore
envisaged the application of the precautionary approach to the setting of TACs. Commission of
the European Communities, A European Community Biodiversity Strategy, Communication
from the Commission, COM(1998) 42 (Brussels, 4 February 1998); Commission of the
European Communities, Application of the Precautionary Principle and Multiannual
Arrangements for Setting TACs, Communication from the Commission, COM(2000) 803 final
(Brussels, 1 December 2000).
12‘5‘ Regulation 2371/02, n. 56 above, Article 1 (2) (b).

Id.
1% 1d., Article 2(1), which reads: “For this purpose, the Community shall apply the
precautionary approach in taking measures designed to protect and conserve living aquatic
resources, to provide for their sustainable exploitation and to minimise the impact of fishing
activities on marine eco-systems. It shall aim at a progressive implementation of an eco-system
based approach to fisheries management.”
"7 Article 3(e) reads “sustainable exploitation means the exploitation of a stock in such a way
that the future exploitation of the stock will not be prejudiced and that it does not have
a negative impact on the marine eco-systems.”
98 1d., Article 4(g)(iv).
19 According to Article 3(1) of Regulation 2371/02, “safe biological limits” means indicators of
the state of a stock or of its exploitation inside which there is a low risk of transgressing certain
limit reference points.

287



priority.''’ During the years following the CFP reform, the Council commenced
implementation of multi-annual plans by adopting three recovery plans for
stocks with a status “outside safe biological limits.”''' Recovery plans targeting
species outside Community waters have also been adopted, e.g., the Greenland
halibut recovery plan, managed by NAFO.""?

10.4.2. Putting the Precautionary Approach into Practice

10.4.2.1. NAFO and the Precautionary Approach

If measured by the number of fish stocks subject to a directed fishing
moratorium because of their depleted status, NAFO’s record of precautionary
fisheries management can only be described as poor. For 2008, eight groundfish
stocks were subject to a directed fishing ban. Those stocks included: 3L, 3M
and 3N cod; 3LN redfish; 3LNO and 3M American plaice; and 3L and 3NO
witch flounder.'"

NAFO has moved to formally adopt the precautionary approach on two
main fronts. At the 2004 annual meeting, the Fisheries Commission adopted the

"01d., Article 5(2).

""" Council Regulation (EC) No. 423/2004 of 26 February 2004 Establishing Measures for the
Recovery of Cod Stocks, L 70 Official Journal 8—11 (9 March 2004); Council Regulation (EC)
No. 811/2004 of 21 April 2004 Establishing Measures for the Recovery of the Northern Hake
Stock, L 150 Official Journal 1-11 (30 April 2004); Council Regulation (EC) No. 2166/05 of
20 December 2005 Establishing Measures for the Recovery of the Southern Hake and Norway
lobster Stocks in the Cantabrian Sea and Western Iberian Peninsula and Amending Regulation
(EC) No. 850/98 for the Conservation of Fishery Resources Through Technical Measures for
the Protection of Juveniles of Marine Organisms, L 345 Official Journal 5-10 (28 December
2005).

"2 Council Regulation (EC) No. 2115/2005 of 20 December 2005 Establishing a Recovery Plan
for Greenland Halibut in the Framework of the Northwest Atlantic Fisheries Organisation,
L 340 Official Journal 3—6 (23 December 2005). Council Regulation (EC) No. 643/2007 of 11
June 2007 amending Regulation (EC) No. 41/2007 as Concerns the Recovery Plan for Bluefin
Tuna recommended by the International Commission for the Conservation of Atlantic Tunas, L
151 Official Journal 1-16 (13 June 2007). See also Council Regulation (EC) No. 1559/2007 of
17 December 2007 Establishing a Multi-annual Recovery Plan for Bluefin Tuna in the Eastern
Atlantic and Mediterranean and Amending Regulation (EC) No. 520/2007, L 340 Official
Journal 8-24 (22 December 2007).

' NAFO C&E Measures, n. 48 above, NAFO/FC Doc. 08/01 (Revised), Annex LA, Annual
Quota Table. Bans on fishing capelin and shrimp in NAFO area 2NO were also in force.
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NAFO Precautionary Approach Framework.''* The Framework provides
guidance for setting fishing mortality and stock biomass reference points' "> and
suggests management strategies according to five zones (safe, overfishing,
cautionary, danger, and collapse).''® In September 2007, NAFO Contracting
Parties agreed to give the precautionary approach a legal foundation through an
amended Convention.'"” Article III of the modernised Convention requires
Contracting Parties individually and collectively to apply the precautionary
approach in accordance with Article 6 of the 1995 UN Fish Stocks
Agreement. 18

However, practical implementation of the precautionary approach has
been thwarted in at least four main ways. Firstly, the Scientific Council has not
been able to determine reference points for many stocks partly due to limited
scientific data as well as stocks whose reference points have not been
determined. These stocks include white hake in Divisions 3NOPs,119 capelin in
Divisions 3NO,120 redfish in Divisions 3LN and in Divisions 30,121 thorny
skate in Divisions 3LNO,122 and witch founder in Divisions 3NO.'??

Secondly, there has been the all too common political over-riding of
scientific advice. For example, at the 29™ meeting of the Fisheries Commission
in September 2007, the Commission set various TACs for 2008 above the
recommended scientific advice. A few instances are as follows:

e Redfish in Division 3M, TAC of 8,500 tonnes (above the Scientific
Council’s advice of not exceeding 5,000 tonnes)
e White hake in Divisons 3NO, TAC of 8,500 tonnes (even though the

""" NAFO/FC, NAFO Precautionary Approach Framework, Doc. 004/4/18, available:
<http://archive.nafo.int/open/key-documents/fcdoc04-18.pdf> (retrieved 20 November 2008).
The Fisheries Commission also agreed to initially test implementation of the Precautionary
Framework on two stocks (yellowtail flounder in Divisions 3LNO and shrimp in 3M) starting in
2005. See NAFO, Report of the Fisheries Commission Meeting, 26" Annual Meeting,
September 13—17, 2004, Dartmouth, Nova Scotia, FC Doc. 04/17.

"5 The Framework discusses setting fishing mortality limit and buffer reference points, as well
as stock biomass limit and buffer reference points.

" For example, in the safe zone, managers may choose to establish TACs based on socio-
economic considerations; for the collapse zone, fishing mortality should be set as close to zero
as possible.

17 Amendment, n. 41 above.

118 Id.

"% See NAFO, Report of Scientific Council Meeting, 7-21 June 2007, SC 7-21, p. 23.

2094, p. 24.

21 1d., pp. 26, 28.

2 See Scientific Council Meeting, 1-15 June 2006, SC 1-15, p. 19.

14, p. 15.
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Scientific Council advised such a level was “unrealistic™)

e Thorny skate in Divisions 3LNO, TAC of 13,500 tonnes (even though
the Scientific Council advised thorny skate in Divisions 3LNOPs should
be managed as a unit and the TAC should not exceed 11,000 tonnes)'**

At the 30" annual meeting of the Fisheries Commission, further divergencies
from the following of scientific advice for 2009 stood out. The Fisheries
Commission TACs for thorny skate, white hake, and redfish in 3M and shrimp
in Divisions 3LNO were not consistent with scientific advice.'*

Even though Greenland halibut in Subarea 2 and Divisions 3KLMNO has
been subject to a fifteen year rebuilding plan, the Fisheries Commission has
also set quotas higher than recommended by the Scientific Council. For
example, for 2009, the Council recommended a TAC of 10,471 tonnes but the
Commission adopted a TAC of 16,000 tonnes.'?® The quota was set despite the
Scientific Council’s documentation that catches from Greenland halibut in
2004-2007 exceeded the rebuilding plan TACs by 27, 22, 27 and 42 percent
respectively.'*’

The preparedness of Contracting Parties to set substantial quotas even
when scientific information is lacking represents a third practical constraint on
precautionary, as exemplified by management of the redfish stock in Division
30. Even though the Scientific Council acknowledged that stock dynamics and
recruitment patterns are poorly understood and TAC advice was impossible,128
the Filggleries Commission established TACs of 20,000 tonnes for 2008 and
20009.

A fourth precautionary pitfall has been the considerable bycatch
occurring even for the commercial fish stocks subject to moratoria. A 2005
report estimated especially high bycatch removals for four stocks closed to

"2 NAFO, Meeting Proceedings of the General Council and Fisheries Commission, September

2007 — August 2008, pp. 82-87.

125 NAFO, Report of the Fisheries Commission, Thirtieth Annual Meeting, 22-26 September

2008, Vigo, Spain, NAFO/FC Doc. 08/22, pp. 4-8 and Annex 7. Inconsistencies were a thorny

skate TAC of 13,500 tonnes (6,000 tonnes scientific advice), white hake TAC of 8,500 tonnes

(scientific advice that such a TAC is not sustainable), redfish in 3M TAC of 8,500 tonnes

(scientific advice that TAC should not to exceed 5,000 tonnes), and shrimp in 3LN TAC of

?2(2,000 tonnes (25,000 tonnes scientific advice) [hereinafter NAFO Thirtieth Annual Meeting].
Id., pp. 4, 8.

"2 NAFO, Report of the Scientific Council Meeting, 5-19 June 2008, NAFO SCS Doc. 08/19,

p.S.

"2 NAFO, n. 119 above, p. 119.

2 NAFO C&E Measures, n. 48 above, Annex I.A, Annual Quota Table; NAFO Thirtieth

Annual Meeting, n. 125 above, p. 8.
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directed fishing.130 Bycatch removals, expressed as a percentage of current total

biomass, were thought to be 70-89 percent for 3NO cod, 15-27 percent for
3NLO American plaice, close to 30 percent for 2J 3KL witch founder, and 8.6—
18.9 percent for 3NO witch flounder."”' Although bycatch restrictions have
been imposed for fish stocks under moratoria,'** the efficacy of these
restrictions remains to be seen.

10.4.2.2. NEAFC and the Precautionary Approach

The “New” NEAFC Convention also states that the NEAFC Commission is to
ensure that Recommendations are based on the best scientific evidence
available and that the precautionary approach is applied.133 It is not always
clear, however, to what extent the precautionary approach has been translated in
NEAFC management measures. The memorandum of understanding between
NEAFC and OSPAR acknowledges and provides for the development of
acommon understanding of the application of the precautionary approach
principle.'**

The TAC adopted in 2009 for mackerel was consistent with ICES advice.
In addition, the Contracting Parties agreed to implement a long-term
management plan for the mackerel stock in the North East Atlantic for 2010
and subsequent years, which is consistent with the precautionary approach.'”
The 2009 TAC for Norwegian (Atlanto-Scandian) herring was set at 1,643,000
tonnes and also consistent with ICES advice. A long-term management plan
was also agreed to.'?°

% A Rosenberg, M. Mooney-Seus, and C. Ninnes, Bycatch on the High Seas: A Review of the

Ejlﬁ‘ectiveness of the Northwest Atlantic Fisheries Organization (Toronto: WWZF-Canada, 2005).
Id., p. 131.

132 Article 11 of the NAFO’s C&E Measures, n. 48 above, establishes a bycatch retained on

board limit of 1,250 kg or 5% of the total catch (whichever is greater). If a vessel exceeds the

5% bycatch in one haul, the vessel must move a minimum of 10 nm from any position of the

previous tow. If after moving, the next haul still exceeds the bycatch limit, the vessel must

leave the Division and not return for at least 60 hours.

133 »New” NEAFC Convention, n. 42 above, Article 4 (2) a & b.

¥ Memorandum of Understanding between the North East Atlantic Fisheries Commission

(NEAFC) and the OSPAR Commission, available: <http://www.neafc.org/about/docs/

opsar_mou.pdf> (retrieved 12 December 2008) [hereinafter NEAFC/OSPAR MoU].

5 Agreed Record of Conclusions of fisheries Consultations between the Faroe Islands,

the European Community, Norway on the management of Mackerel in the North-East Atlantic

in 2009, available: <http://www.neafc.org/system/files/mackerel_2009_agreedrecord_

signed.pdf> (retrieved 20 November 2008)

1 Agreed Record of Conclusions of fisheries consultations on the management of the

Norwegian Spring Spawning (Atlanto-Scandian) Herring Stock in the North-East Atlantic for
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Implementing the precautionary approach seems especially problematic
in relation to three fish stocks. For 2009 the TAC for blue whiting was set at
590,000 tonnes instead of the precautionary limit of 384,000 tonnes
recommended by ICES."?’ For pelagic redfish, no precautionary reference
points have been set and no consensus on stock structure exists, yet substantial
fishing continues. ICES considers that the current landings of 64,000 tonnes is
far above its advice of 20,000 tonnes. ICES advises that a management plan be
developed and implemented which takes into account the uncertainties in
science and the properties of the fisheries. Conditions set for directed fishing
activities for orange roughy, namely restricting catches of any Contracting
Party to 150 tonnes and ensuring vessels operate with a historical fishing
record, are deemed precautionary but without a clear rationale.'*®

NEAFC was criticised at its 2008 meeting for having a different approach
to the impact assessments for exploratory and existing fisheries. For new
fisheries “particular care shall be taken in the evaluation of risks of the
significant adverse impact on VMEs, in line with the precautionary approach.”
For existing fisheries a more lax approach seems to be suggested as there is no
mention of the precautionary approach but instead the notification that
assessments should take account of the history of bottom fishing in the areas
proposed.'?’

2009, available: <http://www.neafc.org/system/files/herring_2009.pdf> (retrieved 20 November
2008) [hereinafter 2009 agreement on the allocation of herring].

7 Agreed Record of Conclusions of fisheries consultations between the European Community,
the Faroe Islands, Norway on the management of blue whiting in the North-East Atlantic in
2009, available: <http://www.neafc.org/system/files/bluewhiting_2009.pdf> (retrieved 20 Nov-
ember 2008) [hereinafter 2009 agreement on the allocation of blue whiting].

% In ascertaining the “robustness” of the process of multilateral cooperation in North East
Atlantic fisheries, the NEAFC Performance Report Document, n. 43 above, noted at page 33
that there were no long-term objectives or plans in place to detect whether the current “30%
reduction in TAC in relation to the orange roughy is sufficiently precautionary or not.” Even
though Annex 1 of the NEAFC Performance Report lists the orange roughy as one of the
species for which NEAFC may request recurring scientific advice from the ICES, there are no
long-term precautionary plans in place.

' NEAFC, NEAFC Recommendation XVI: 2008, Recommendation By The North-East
Atlantic Fisheries Commission In Accordance With Article 5 Of The Convention On Future
Multilateral Cooperation In North-East Atlantic Fisheries At Its Extraordinary Meeting On 1-2
July 2008 To Adopt The Following Recommendation On Bottom Fishing Activities In The
NEAFC Regulatory Area, available <http://www.neafc.org/system/files/%252Fhome/neafc/
drupal2_files/16-rec_bottom_fishing_ em_2008.pdf> (retrieved 20 November 2008).
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10.4.3. Implementing the Ecosystem Approach

10.4.3.1. NAFO and the Ecosystem Approach

While a considerable focus of NAFO continues to be on single stock
assessments and establishing TACs and other controls for fish stocks not under
a moratorium,'® NAFO has been trying to alter its course towards
an ecosystem approach in multiple ways. Amendments to the NAFO
Convention in September 2007 committed parties to apply an ecosystem
approach to fisheries management in the Northwest Atlantic,"" with established
safeguarding of marine ecosystems as an objective'** and the preservation of
marine biological diversity as a key principle.143

Various institutional mechanisms have been forged to advance marine
ecosystem research and understanding. In the early 1990s, the Scientific
Council established a Standing Committee on Fisheries Environment
(STACFEN). STACFEN has published numerous studies on how biological
resources are influenced by environmental factors, including climate change.'**
The Scientific Council has established a Working Group on Ecosystem
Approach to Fisheries Management which first met in May 2008 and has been
tasked with identifying VMEs, furthering research on regional ecosystems in
the NAFO Convention Area, and developing ecosystem indicators.'” A Joint
NAFO-ICES Joint Working Group on Deep Water Ecology has been formed to
increase sharing of information and cooperative research on deep water
ecosystems. A March 2008 meeting of the Working Group advanced
understanding of coral species’ distributions throughout the North Atlantic.'*

NAFO has progressed in protecting some vulnerable marine ecosystems.
In 2006, the Fisheries Commission agreed to close four seamounts to demersal
fishing gears in the Regulatory Area, namely: Orphan Knoll, Corner

"0 For a good overview of NAFOQ’s regulatory approaches and constraints, see

A. A. Rosenberg, R. J. Trumble, J. M. Harrington, O. Martens, and M. Mooney-Seus, High
Seas Reform: Actions to Reduce Bycatch and Implement Ecosystem-Based Management for the
Northwest Atlantic Fisheries Organization (Toronto: WWF-Canada, 2006).

141 Amendment, n. 41 above, Preamble.

“21d., Article 1.

3 1d., Article I1I (e).

'* See NAFO Science, “Ecosystem Considerations,” available: <http://www.nafo.int/science/
ecosystem_html> (retrieved 23 November 2008).

'3 See NAFO Working Group on Ecosystem Approach to Fisheries Management, available:
<http://www.nafo.int/science/ecostem/eawg/wg-ea.html> (retrieved 20 November 2008).

"% International Council for the Exploration of the Sea (ICES), Report of the ICES-NAFO Joint
Working Group on Deep Water Ecology (WG DEG), 10-14 March 2008, Copenhagen,
Denmark, ICES CM 2008/Acom: 45 [hereinafter WGDEG Report].
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Seamounts, Newfoundland Seamounts, and New England Seamounts.'*” In

2007, the Commission agreed to establish a Coral Protection Zone, closing all
fishing activity involving bottom contact gear for a large area of Division 30
from 1 January 2008 to 31 December 2012.'*

Further advances towards protecting VMEs were made in 2008. The
Scientific Council identified on a broad scale basis eight additional candidate
VMEs,' and a preliminary map of the bottom trawl fishing “footprint” for
2003-2007 was produced.”™® An Ad Hoc Working Group of Fishing Managers
and Scientists on VMEs was established to further discussions and
recommendations for protecting VMEs.'' At its annual meeting in September
2008, the Fisheries Commission agreed to extend protection from demersal
fishing gears to the Fogo Seamounts as of 1 January 2009, and to adopt an
Interim Exploratory Fishery Protocol and an Interim VME Encounter
Protocol.'”

Even though NAFO has been taking numerous steps towards
an ecosystem approach with its various governance implications, the
reformatory swim is far from over with four challenging issues becoming
apparent. These challenges include fully fleshing out and ensuring VME
protection, casting the management net to cover a broader range of species,
bolstering the conservation of sharks and sea turtles, and furthering marine
ecosystem research.'>*

147 NAFO, Report of the Fisheries Commission, 28" Annual Meeting, 18-22 September 2006,
Dartmouth, Nova Scotia, Canada, NAFO/FC Doc. 06/14 at 9. Pursuant to Article 14(5) of
NAFO’s E&C Measures, n. 48 above, the closure is to be effective from 1 January 2007 until
31 December 2010.

8 NAFO, Report of the Fisheries Commission, 29" Annual Meeting, 24 September 2007,
Lisbon, Portugal. NAFO FC Doc. 07/24 at 11 [hereinafter NAFO Twenty-ninth Annual
Meeting]. The Protection Zone has been given force through Article 15 of NAFO E&C
Measures. These measures will be discussed later in this study.

' Report of the Scientific Council Meeting, 5-19 June 2008, NAFO SCS Doc. 08/19, pp. 38—
41.

014, p. 34.

51 See Report of the AD Hoc Working Group of Fishing Managers and Scientists on
Vulnerable Marine Ecosystems (WG FMS), 8-12 September 2008, Montreal, Canada,
NAFO/FC Doc. 08/8.

12 NAFO Thirtieth Annual Meeting, n. 125 above, p. 44.

133 For a summary of the vast array of measures flowing from the ecosystems approach, see
S. M. Garcia, A. Zerbi, C. Aliaume, T. Do Chi, and G. Lasserre, “The Ecosystem Approach to
Fisheries: Issues, Terminology, Principles, Institutional Foundations, Implementation and
Outlook,” FAO Fisheries Technical Paper No. 443 (Rome: FAO, 2003).

'3 These four central challenges, of course, are not the only limitations in achieving
implementation of the ecosystem approach. Other challenges include, lack of compliance with
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Fully Fleshing Out and Ensuring VME Protection under NAFO

Further designation and protection of VMESs in the NAFO Conservation Area
remains a central challenge for further implementation of the ecosystem
approach. At the September 2008 meeting of the Fisheries Commission, the
Commission considered eight potential VME candidates but decided for most
sites additional high level habitat mapping would be required to identify VME
boundaries with greater certainty.'”> The Commission requested the Scientific
Council to refine its information on coral concentrations as soon as possible in
2008 so as to provide information on sponge concentrations by 30 June 2009
and to provide information on corals and sponges in canyons as soon as
practicable or at least provide a progress report by 30 June 2009."°° Only the
Fogo Seamounts were added to the closed area list. Whether Canada and
Greenland should move to protect VMEs in the Baffin Bay/Davis Strait region
remains to be seen.'”’

Non-governmental organisations (NGOs) at the September 2008 meeting
were quick to criticise the lack of agreement protecting all the candidate VME
areas. The EU, in particular, was accused of backtracking on deep-sea
protection.158 The failure to fully implement the 2006 UN General Assembly
Resolution on Sustainable Fisheries was lamented, specifically the need to
implement protective measures for identified VMEs by 31 December 2008.'%
NGOs expressed serious concern over the apparent view of some NAFO
Contracting Parties that historically fished areas should not be closed as
ecosystem damage had already occurred.'®

The Exploratory Protocol for New Fishing Areas, agreed to by the
Fisheries Commission in September 2008, also addressed VMEs, but its
effectiveness in practice remains to be seen. The Protocol requires Contracting
Parties to submit harvesting, mitigation, catch monitoring, and data collection
plans to the Executive Secretary before allowing bottom fishing activities in
new areas to commence. A mitigation plan must include measures to prevent
significant adverse impact to VMEs that may be encountered. A catch

management measures, fisheries on juveniles, and illegal, unregulated and unreported (IUU)
fishing. See Rosenberg et al., n. 130 above.

155 NAFO Thirtieth Annual Meeting, n. 125 above, p. 6.

P®1d., pp. 9-10 and Annex 13.

7 See WGDEG Report, n. 146 above, which documents coral distributions in the region.

"% See The Deep Sea Conservation Coalition, European Union Backtracks on Deep-Sea
Protection (10 October 2008), available: <http://www.save_the_highseas.org/display.cfm
MD=179> (retrieved 20 November 2008).

159 14

160 14
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monitoring plan must include recording/reporting of all species caught, 100
percent satellite tracking, and 100 percent observer coverage, and a data
collection plan is required for identifying VMEs/species. No prior impact
assessment process exits, but the Executive Secretary is required to forward the
planning information to all Contracting Parties and the Scientific Council.
Exploratory fishing trip reports must be submitted by parties to the NAFO
Scientific Council.

The adequacy of the Encounter Protocol in protecting VMEs is also
questionable. The Protocol will require fishing vessels encountering indicator
species of corals and sponges to “move away” at least two nm if a catch per set
brings up more than 100 kg of live coral and/or 1,000 kg of live sponges.'®’
Such high catch thresholds have been criticised,162 but the Protocol notes the
provisional basis of these thresholds and the possibility for adjustment in light
of recent experience.'®

Casting the Management Net to Cover a Broader Range of Species

A further ecosystems approach challenge is to extend protective management
measures to a broader range of species, especially marine species at risk. NAFO
currently manages only 11 of some 25 commercial species.'®*

The existing shortcoming is exemplified by the spotted wolffish and
northern wolffish stocks. While Canada has listed these two species as
threatened under its Species at Risk Act'® and has required within the EEZ
allowable harm permits for takings and live releases if possible,166 the two
wolffish species remain unprotected in the NAFO Regulatory Area outside
Canadian fisheries jurisdiction.

I NAFO Thirtieth Annual Meeting, n. 125 above, Annex 13.4, para. 3.

12 See Deep Sea Conservation Coalition, n. 158 above.

163 NAFO Thirtieth Annual Meeting, n. 125 above, Annex 13.4, para. 3.

1% NAFO, “NAFO Fishery,” available: <http://www.hafo.int/fisheries/fishery-.html> (retrieved
20 November 2008).

195 Species at Risk Act, S.C. 2002, c. 29.

1% See D. L. VanderZwaag, and J. Hutchings, “Canada’s Marine Species at Risk: Law and
Science at the Helm, but a Sea of Uncertainties,” Ocean Development & International Law 36
(2005): 219-259, p. 229. Also see D. Kulka, C. Hood and J. Huntington, “Recovery Strategy
for Northern Wolffish (Anarhichas denticulatus) and Spotted Wolffish (Anarhichas minor), and
Management Plan for Atlantic Wolffish (Anarhichas lupus) in Canada” (St. John’s: DFO
Newfoundland and Labrador Region, 2007), pp. 70-71. Following publication of the recovery
strategy, conservation conditions have been included within fisheries licenses. David Millar,
Regional Manager, Species at Risk, Fisheries and Oceans Canada, pers. comm. (23 April 2009).
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Bolstering the Conservation of Sharks and Sea Turtles

The management of sharks and sea turtles, two relatively high profile marine
species, might be described as rather secondary to the NAFO agenda. NAFO’s
C&E Measures devotes just one article (Article 16) to the conservation of
sharks with four main commitments: Parties are required to report data for all
catches of sharks'®’; Parties are required to impose a shark finning ban whereby
their vessels must not have onboard shark fins totalling more than 5 percent of
the weight of sharks onboard up to the first point of landing'®®; Parties are
urged to encourage the live release of sharks caught in non-directed fisheries'®’;
and Parties are also encouraged to undertake research into non-selective fishing
gears and the identification of shark nursery areas.'”™

The conservation of sea turtles is addressed through a 2006 resolution of
the Fisheries Commission aimed at reducing sea turtle mortality in NAFO
fishing operations.'”' The resolution urges Parties to enhance the
implementation of existing turtle mitigation measures and to provide sea turtle
catch and release data to the NAFO Secretariat.'’

Various management challenges surround the future management of
shark and sea turtles. For sharks, those challenges include ensuring catch data is
fully reported, revisiting whether the 5 percent weight of shark fins onboard is
a workable conservation measure, and determining whether shark bycatch or
other fishing requirements should be imposed.'” For turtles, the adequacy of
reporting on fisheries interactions with sea turtles in the NAFO Convention
Area needs to be assessed,'’* and the question of whether catch mitigation

' NAFO C&E Measures, n. 48 above, Article 16(1).

%8 1d., Article 16(3).

19 1d., Article 16(6).

01d., Article 16(7)(8).

"I Resolution of the Fisheries Commission of NAFO to Reduce Sea Turtle Mortality in NAFO
Fishing Operations (22 September 2006) 1/06, available: <http://www.nafo.int/publications/
resolutions/res1-06.html> (retrieved 20 November 2008).

172 Id., paras 2 and 5.

'3 1t should be noted that at the September 2007 Fisheries Commission meeting, the United
States proposed a prohibition on possessing porbeagle sharks in the Regulatory Area, but no
consensus was reached and the proposal was withdrawn. NAFO Twenty-ninth Annual Meeting,
n. 148 above, s. 8.14. The bycatch of porbeagle sharks in pelagic longline fisheries has been a
concern. The NAFO President was requested in September 2008 to write to ICCAT, urging
ICCAT to take necessary conservation measures to protect the porbeagle stock. NAFO Thirtieth
Annual Meeting, n. 125 above, s. 10.

'7* Reporting appears to be quite limited, with Canada, Denmark and Portugal providing
updates on sea turtle-fisheries interactions and the United States submitting an update on its
Northwest Fisheries Observer Program, Sea Turtle Training Module. NAFO Secretariat, Update
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measures should become mandatory remains to be discussed.

Furthering Marine Ecosystem Research

While NAFO is transitioning towards an ecosystem approach, building
scientific information and understanding of marine ecosystems is a great
challenge. The relative paucity of scientific information was highlighted by the
Working Group on Ecosystem Approach to Fisheries Management in its May
2008 Meeting. The report acknowledged that very little is known about deep-
water benthic communities, seamount fish communities and marine mammal
distributions in the NAFO Regulatory Area.'”” The need to increase data
collection and mapping of sponge habitats was emphasised,'”® as was the need
for more data on non-commercial species.'”’ The report also noted the ecology
of canyons in the NAFO Regulatory Area is not well documented.'”

The Fisheries Commission has highlighted the need for more information
on the role of seals in the marine ecosystem of the Northwest Atlantic. The
Commission has requested the Scientific Council to provide an overview of
present knowledge, including the impact of seals on fish stocks, at the
Commission’s next annual meeting in 2009."”° At the September 2008 Meeting
of the Commission, the EU announced it would start implementing a research
programme in the summer of 2009 on mapping the seabeds. The EU welcomed
the cooperation of other Parties in such an endeavour.'®’

10.4.3.2. NEAFC and the Ecosystem Approach

NEAFC not only focuses on conserving and managing target species, but also
envisages to minimise bycatch of fish and non-fish species and other impacts
on the broader marine environment. At its 2003 meeting, NEAFC reviewed
recent trends in the international management of marine resources, including

on Sea Turtle-Fisheries Interactions, NAFO Thirtieth Annual Meeting, n. 125 above, pp. 6-7,
20, September 2008, FC Working Paper 08/24 and FC Working Paper 08/24 (Addendum).
15 NAFO, Report of the NAFO Scientific Council Working Group on Ecosystem Approach to
Fisheries Management (WGEAFM), Scientific Council Meeting — June 2008, NAFO SCS Doc.
08/10, pp. 6-7, 20.
70 1d., p. 16.
"71d., p. 37.
8 1d., p. 41.
gz NAFO Thirtieth Annual Meeting, n. 125 above, p. 10 and Annex 5, item 14.

Id., p. 9.
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the ecosystem approach. In 2005, the Working Group on the Future of NEAFC
examined how to strengthen NEAFC’s role in addressing overall ocean
management. The ecosystem approach is now a permanent agenda item at
annual meetings. The "new" NEAFC Convention reflects the ecosystem
approach by stating that the Commission when making recommendations in
accordance with Article 4 or 6 of the Convention, shall in particular:

take due account of the impact of fisheries on other species and marine
ecosystems, and in doing so adopt, where necessary, conservation and
management measures that address the need to minimise harmful
impacts on living marine resources and marine ecosystems; . . .

take due account of the need to conserve marine biological diversity.'®!

In addition, it is provided that:

The Commission shall provide a forum for consultation and exchange of
information on the state of the fishery resources in the Convention Area
and on the management policies, including examination of the overall
effects of such policies on the fishery resources and, as appropriate,
other living marine resources and marine ecosystems.'®

NEAFC has made some progress in protecting deep-sea species and
habitats from the effects of trawl fishing. An area adjacent to Rockall Bank was
first closed to trawl fishing in 2001. In 2002, NEAFC set a limit on the catch of
many, though not all, deep-water species taken in bottom trawl fisheries on the
high seas of the NEAFC area. The limit, however, specified that the fishing
effort was not to exceed the “highest level put into deep-sea fishing in previous
years” despite ICES’ advice that most deep-water fish species are exploited
well beyond safe biological limits in the region. In 2003, the NEAFC
Commission reviewed scientific information from ICES concerning deep-sea
species. From March 2004, a temporary freeze on efforts in deep-sea fisheries
was introduced for the rest of the year in the NEAFC Regulatory Area.'®
A 30 percent reduction in deep-sea fisheries effort was agreed for 2005
onwards following ICES advice. At its 26™ annual meeting in November 2007,
NEAFC adopted management measures limiting for each Contracting Party the

181 «“New” NEAFC Convention, n. 42 above, Article 4(2)(c-d).
821d., Article 4(3).
'8 C. M. Johnston, Scoping Study: Protection of vulnerable high seas and deep oceans

biodiversity and associated oceans governance (Peterborough: Joint Nature Conservation
Committee, 2004).
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effort for 2007 for directed fishing of deep-sea species. The effort could not
exceed 65 percent of the highest level put into deep-sea fishing in previous
years 11“8(‘)1r the relevant species. This measure entered into force on 16 February
2008.

In July 2008, NEAFC recommended mapping existing bottom fishing
areas within the Regulatory Area for bottom fishing activities.'® Contracting
Parties were required to submit relevant information. The deadline was
1 September 2008, but only the Russian Federation and Iceland had submitted
such information. From 1 January 2009, all bottom fishing activities in new
bottom fishing areas, or with bottom gear not previously used in the area
concerned, will be considered as exploratory fisheries and shall be conducted in
accordance with an exploratory bottom fisheries protocol. Exploratory bottom
fishing activities are to be subjected to an assessment procedure, with the
understanding that particular care will be taken in the evaluation of risks of the
significant adverse impact on VMEs, in line with the precautionary approach.
New bottom fishing activities will be based upon the results of exploratory
bottom fisheries. It will be the task of NEAFC to authorise bottom fishing and
to establish conservation and management measures to prevent significant
adverse impacts on VMESs. Contracting Parties and vessels flying their flag will
be required to cease bottom fishing activities where, in the course of fishing
operations, evidence of VMEs is encountered. The encounter, including the
location and the type of ecosystem in question, must be reported to NEAFC so
that appropriate measures can be adopted.'® This proposal was based on
a Norwegian proposal, which, to a large extent, is based on a proposal by
Canada and the EU in NAFO.

NEAFC has only recently made progress in imposing restrictions on the
impact of deep-water trawling in the North East Atlantic on seamounts,
coldwater corals, and sensitive bottom ecosystems in the region. Consequently,
destructive deep-sea bottom trawl fisheries could continue to expand in the
North East Atlantic.

Five vulnerable habitats were closed to demersal fishing gear for 2005—
2007 and in November 2006, NEAFC closed parts of the Hatton and Rockall
Banks, the Logachev Mounds and the West-Rockall Mounds to fishing from
January 2007-December 2009. These and additional areas had been proposed
by the EC in 2005 based on recommendations from ICES. These closures,

'** North-East Atlantic Fisheries Commission (NEAFC), NEAFC Recommendation XV: 2008,
available: <http://www.neafc.org/measures/current_measures/docs/15-rec_deepsea_species
_2008.pdf> (retrieved 20 November 2008).

'8 NEAFC, Extraordinary Meeting in London on 1-3 July 2008.

186 NEAFC Recommendation XVI, n. 139 above.
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while being a positive step forward for offshore marine conservation, were
viewed by NGOs as exemplifying the short-term fishing interests of some of
the Convention’s parties soon after they were designated. NEAFC
Recommendation VII recommended that with respect to certain vulnerable
deep-sea habitats, bottom trawling and fishing with static gear was to be
prohibited in the following areas: a) the Hecate and Faraday seamounts and
a section of the Reykjanes Ridge; b) the Altair seamounts; and c) the Antialtair
seamounts. These measures apply for the period 1 January 2008-31 December
2008."8” Recommendation IX, also resulting from the 26™ annual meeting held
in November 2007, entailed measures to close certain areas to protect deep-
water coral reefs.'*®

At its 2003 meeting, NEAFC also reviewed recent trends in the
international management of marine resources, including cooperation with
other regional and global organisations. NEAFC works closely with other
RFMOs in the North Atlantic, namely NAFO'® and the International Baltic Sea
Fishery Commission (IBSFC), as well as ICES. The NEAFC Secretariat
initiated the North Atlantic Regional Fisheries Management Organization
(NARFMO) and has organised annual meetings since 2001.

NEAFC and the OSPAR Commission (in charge of the Convention for
the Protection of the Marine Environment of the North-East Atlantic) have
delivered a breakthrough initiative by announcing plans to promote mutual
cooperation towards the conservation and sustainable use of marine biodiversity
in the North East Atlantic. For the first time in the North East Atlantic, the
Commissions in charge of fisheries management and protection of the marine
environment are working together. Previously they could have been seen as
working towards diverse goals but now a converging vision of a healthier North
East Atlantic has encouraged them to sign a memorandum of understanding
(MOU), in which both have agreed to cooperate towards the protection of
marine ecosystems. The MOU, which has applied since September 2008,
covers not only national maritime areas, but also areas beyond national
jurisdiction.”

" NEAFC, Recommendation VII, available: <http://www.neafc.org/measures/index.html>
(retrieved 20 November 2008).

"8 NEAFC, Recommendation IX: 2008, available: <http://www.neafc.org/measures/
current_measures/9_deep-water-corals_08.html> (retrieved 20 November 2008).

"% NEAFC sets TAC for oceanic redfish for both NAFO and NEAFC.

' NEAFC/OSPAR MoU, n. 134 above.
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10.4.4. Reaching Consensus on Allocation Criteria

10.4.4.1. NAFO and Allocation Criteria

The NAFO Convention provides very general and limited guidance regarding
allocation of fishing opportunities in the Regulatory Area that relates to
adjusting current fisheries, reopening closed fisheries, opening new fisheries,
and ensuring new members receive an appropriate share. Article XI(4) of the
Convention essentially calls for a balancing between the interests of Parties
exercising traditional fishing and coastal state interests:

Proposals adopted by the Commission for the allocation of catches in the
Regulatory Area shall take into account the interests of Commission
members whose vessels have traditionally fished within that Area, and, in
the allocation of catches from the Grand Bank and Flemish Cap,
Commission members shall give special consideration to the Contracting
Party whose coastal communities are primarily dependent on fishing for
stocks related to these fishing banks and which has undertaken extensive
efforts to ensure the conservation of such stocks through international
action, in particular, by providing surveillance and inspection of
international fisheries on these banks under an international scheme of
joint enforcement.'”!

A Working Group on the Allocation of Fishing Rights, formed in 1997,
held a number of meetings culminating in a meeting in March 2003 at Miami,
Florida, where consensus could not be reached on allocation criteria.'®> Four
key criteria emerged from the discussions, albeit not formally endorsed. They
include:

¢ historical fishing in accordance with NAFO rules during a representative
reference period;
e contribution to research and data collection on the stock concerned;

1 The NAFO Convention on Future Multilateral Cooperation in the Northwest Atlantic
Fisheries, 24 October 1978, UN.T S., 1135, 370-388, entry into force 1 January 1979, full text
available: <http://www.nafo.int/about/overview/convention/convention.pdf> (retrieved 20 Nov-
ember 2008) [hereinafter NAFO Convention].

"2 NAFO, Report of the Working Group on the Allocation of Fishing Rights to the Contracting
Parties of NAFO, March 26-27, 2003, Miami, Florida, U.S.A., NAFO/FC Doc. 03/02, full text
available: <http://archive.nafo.int/open/mp/2003-04/fc_allocation-mar.pdf> (retrieved 20 Nov-
ember 2008).
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® needs of coastal communities that are dependent on fishing for the stock
concerned; and/or

e contribution to the NAFO conservation and enforcement measures.'”
The challenge of fisheries allocation is especially apparent in relation to shrimp.
For shrimp in Division 3M, NAFO parties have not been able to agree on
a quota allocation scheme due to differing opinions on the extent to which
historical fisheries should influence a quota allocation and which reference
period should be used.” As a result, a rather unsatisfactory scheme continues
whereby Contracting Parties are allocated a certain number of fishing days by
a specific number of vessels (see Table 10.1)."”

Table 10.1. Effort allocation scheme for shrimp fishery in the NAFO
Regulatory Area Divison 3M (2008)

Contracting Party Numbe];;);‘sFlshlng Number of Vessels
Canada 456 16
Cuba 100 1
Denmark
— Faroe Islands 1,606 8
— Greenland 515 14
European Union 3,293! 33!
France (in respect of St. Pierre 100 1
et Miquelon)

Iceland N/A N/A
Japan 100 1
Korea 100 1
Norway 1,985 32
Russia 2,100 N/A
Ukraine 100 1
USA 100 1

" This includes fishing entitlements transferred from Poland (100 fishing days with one vessel),
Estonia (1,667 fishing days with eight vessels), Latvia (490 fishing days with four vessels) and
Lithuania (579 fishing days with seven vessels) following their accession to the EU.

'3 Id., Annex 11, Draft Guidelines for future allocation of fishing opportunities for the stocks
not currently allocated.

" NAFO, n. 47 above, p. 5.

195 NAFO C&E Measures, n. 48 above, Annex 1.B.
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Iceland has consistently objected to the effort allocation scheme as it
could lead to overfishing.'”® Allocation of shrimp in Division 3L continues to
be controversial. Objectors such as Denmark, in respect of the Faroe Islands
and Greenland since 2002,197 have questioned the allocation scheme for the
shrimp, which has been rolled over since 1999 without consensus on the basis
for division of shares.'”®

10.4.4.2. NEAFC and Allocation Criteria

NEAFC uses a wide range of methods to allocate fishing opportunities,
particularly by means of TACs and national quotas.'” NEAFC’s focal species
are redfish, mackerel, herring, haddock, blue whiting and deep-sea species.200
The Contracting Parties to the Convention have, in many instances, been unable
to take the necessary steps to effectively implement the Convention due to the
lack of agreed allocation arrangements in many key fisheries.’! Prior to 2006,
no agreement was reached on the allocation of blue whiting.””> Lack of
consensus on stock structure led to the absence of management measures for
oceanic redfish in 2005. Agreement on the sharing out of Atlanto-Scandian
herring had to wait until 2008.” Recently, Greenland expressed its great

196 NAFO, n. 47 above, pp. 4-5.

%7 Objections Lodged by Contracting Parties (1994—-2007). Copy provided to the authors by the
NAFO Secretariat.

198 NAFO, n. 47 above, pp. 5-6.

199 «“New” NEAFC Convention, n. 42 above, Article 7.

% These include ling, tusk, blue ling, great silver smelt, orange roughy, grenadiers, black
scabbardfish, sea breams, alfonsinos/golden eye perch, squalid sharks, and greater forkbeard.

! Decisions are made by simple majority or, where the Convention requires a qualified
majority, by a two-thirds majority of votes of all Contracting Parties present and casting
affirmative or negative votes. Each Contracting Party has one vote. A quorum of two-thirds of
Contracting Parties is required. In the event of a split of votes on any matter subject to a simple
majority, the proposal is rejected. Recommendations become binding on the date determined by
the Commission. In an emergency, votes may be taken by post or other means of
communication. Any Contracting Party may object to a recommendation (for management
measures only) within 50 days of the date of notification. Since 2004 (the amended
Convention), Contracting Parties are required to provide a written statement identifying the
reason for the objection, their intentions, and alternative conservation and management
measures. Management of all stocks is discussed in the plenary meeting.

292 Recommendation adopted by postal vote on blue whiting by Denmark in respect of the Faroe
Islands and Greenland, the EC, Iceland, and Norway.

23 Recommendation from the 26th Annual Meeting November 2007, Recommendation by the
North East Atlantic Fisheries Commission in Accordance with Article 5 of the Convention on
Future Multilateral Cooperation in North East Atlantic Fisheries at its annual Meeting in
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disappointment for not having been allocated a share of the Atlanto-Scandian
herring stock for 2009. Greenland believes it should be entitled to a share of
this stock. It finds support in Article 7 of the UN Fish Stocks Agreement, which
states that the track record in the relevant fisheries should be taken into account
when allocating fishing opportunities from straddling stocks. Greenlandic
vessels have conducted fisheries for the stock in the years since its recovery
when no international management has been in plalce.204

2009 allocation of blue whiting205

European Community 165,628 tonnes
Faroe Islands 141,870 tonnes
Iceland 95,739 tonnes
Norway 139,806 tonnes

2009 allocation of herrin,q206

European Community 106,959 tonnes
Faroe Islands 84,797 tonnes
Iceland 238,399 tonnes
Norway 1,002,230 tonnes
Russian Federation 210,633 tonnes

A recommendation to guide the expectations of new members to NEAFC
was discussed during the May 2003 meeting of the NEAFC Working Group on
the Future of NEAFC.?" It was agreed that stocks regulated by NEAFC are
fully allocated, and fishing opportunities for new Members are likely to be
limited to new fisheries. New Contracting Parties will participate on same basis
as existing Contracting Parties in future allocation of stocks unregulated at the
time of application. In addition, new Contracting Parties that were previously
Cooperating Non-Contracting Parties may request part of the relevant

November 2007 to adopt conservation and management measures for the Norwegian Spring-
spawning (Atlanto-Scandian) Herring in the NEAFC Regulatory Area in 2008.

24 NEAFC, Report of the 27" Annual Meeting of the North East Atlantic Fisheries
Commission, 10-14 November 2008, available: <http://www.neafc.org/system/files/
27neafc_annual_2008_voll_main-report.pdf> (retrieved 20 November 2008).

252009 agreement on the allocation of blue whiting, n. 137 above.

2962009 agreement on the allocation of herring, n. 136 above.

7 E. J. Molenaar, “Participation, Allocation and Unregulated Fishing: The Practice of Regional

Fisheries Management Organisations,” International Journal of Marine and Coastal Law 18,
no. 4 (2003): 457-480.
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cooperative quota. Such allocations will be considered on case-by-case basis.*”®

Reaching agreements on TACs and management measures iS a major
challenge to NEAFC because allocations for the NEAFC Regulatory Area are
adopted by NEAFC only if there is coastal state agreement regarding allocation
amongst the coastal states. The successful resolution of allocation issues, which
is crucial for successful management, requires moving away from the ad hoc
negotiations amongst coastal states towards management systems driven by
transparent objectives and implementation processes.*”’

Another challenge is that of clarifying ICES advice on stock status for
mackerel and redfish.”"° Information collected and advice provided by ICES is
utilised differently for different fisheries that are regulated under the
Convention. In the case of pelagic stocks, the information is utilised in the first
instance by coastal states in order to reach agreements on TACs and allocations
within the Convention and Regulatory Areas. Though not involved in this
initial process, NEAFC in following agreed allocations, will then take steps to
develop and implement management measures to support these decisions.
However, a different process is followed for pelagic redfish and deep-sea
species whereby the TACs and allocations are set directly by NEAFC and may,
or may not, be endorsed by coastal states.?!

10.4.5. Ensuring Effective Compliance and Enforcement

In order to facilitate the comparison of the compliance and enforcement
provisions of the NAFO and NEAFC systems, a similar structure will be
adhered to when analysing each RFMO. An introductory section describes the

*% NEAFC, Guidelines for the expectation of future new Contracting Parties with regard to
fishing opportunities in the NEAFC Regulatory Area (November 2003), available:
<http://www.neafc.org/becomingacp> (retrieved 15 November 2008). These guidelines were
agreed at the 22nd Annual Meeting of NEAFC in November 2003.

2% K. Hoydal, “A note by the Permanent Committee on Management and Science” (PECMAS)
on the advice provided by ICES as seen from NEAFC’s perspective, PECMAS, 18-19 October
2007.

210 NEAFC Performance Report, n. 43 above, Section 3.3.4, et seq., p. 30. ICES had advised
that pelagic redfish was vulnerable to overexploitation. It had also advised that management
should aim to prevent a disproportionate exploitation of the fish in the Regulatory Area, and to
date this has not been done. This Report provides the NEAFC Commission with a basis to
consider ways of improving fisheries in the Regulatory Area. The Report was presented to the
NEAFC Commission and led to the new conservation and enforcement scheme that entered into
force 1 May 2007.

2 1d., Section 2.5.6, p. 20.
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structure, membership, and objectives of each RFMO and is followed by
an analysis of reporting and verification provisions. The inspection, boarding
and observer schemes, as well as other enforcement mechanisms, are
subsequently addressed. This is followed by a section highlighting the strengths
and weaknesses of each system. Finally, a brief review of how each RFMO
implements the 1993 FAO Compliance Agreement®'* and the 1995 UN Fish
Stocks Agreement”"” is undertaken.*'* This section concludes by indicating the
ways in which NAFO and NEAFC have recently intensified their cooperation
efforts aiming to arrive at a more effective compliance and enforcement system.

10.4.5.1. The Northwest Atlantic Fisheries Organization
Structure, Membership and Objectives

NAFO consists of the General Council, the Scientific Council, the Fisheries
Commission, and the Secretariat situated in Canada.”’> NAFO has the following
membership: Canada, Cuba, Denmark (in respect of Faeroe Islands and
Greenland), the EC, France (in respect of St. Pierre and Miquelon), Iceland,
Japan, Korea (Republic of), Norway, the Russian Federation, Ukraine, and the
United States.”'® The organisation has no provisions on Cooperating Non-
Contracting Parties.?"’

The Contracting Parties agreed to maintain in force and to implement

2121993 FAO Compliance Agreement, n. 97 above.

131995 UN Fish Stocks Agreement, n. 37 above.

% The point of departure for this analysis is E. Franckx, Fisheries Enforcement. Related Legal
and Institutional Issues: National, Subregional or Regional Perspectives (Rome: Food and
Agriculture Organization, 2001), pp. 96-105 (NAFO) and 87-95 (NEAFC), available:
<ftp://ftp.fao.org/docrep/fao/007/y2776e/y2776e00.pdf> (retrieved 16 November 2008)
[hereinafter FAO Legislative Study 71]. This analysis was mainly updated on the basis of two
documents: 1) E&C Measures, n. 48 above,; and 2) North-East Atlantic Fisheries Commission,
Scheme of Control and Enforcement, London, February 2008, available:
<http://www.neafc.org/measures/ docs/scheme_2008.pdf> (retrieved 20 November 2008)
[hereinafter NEAFC Scheme]. Moreover, the following documents were taken into
consideration: with respect to NAFO see NAFO Thirtieth Annual Meeting, n. 125 above, and
with respect to the NEAFC see Performance Report, n. 43 above.

13 NAFO Convention, n. 191 above, Article 2(2 & 4).

219 List of members available: <http://www.nafo.int/contact/frames/members.html> (retrieved
20 November 2008).

*'7 NAFO C&E Measures, n. 48 above, Chapter VI, Article 47 et seq. All Non-Contracting
Parties” vessels sighted in the Regulatory Area are presumed to be undermining the
effectiveness of NAFO regulation. See also n. 272 below.
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within the Regulatory Area a scheme of joint international enforcement.*'® This
scheme includes provisions for reciprocal rights of boarding and inspection by
the Contracting Parties and for flag state prosecution and sanctions on the basis
of evidence resulting from such boarding and inspection.*"”

Reporting and Verification

Reporting and verification is undertaken by three primary methods: catch
reporting, vessel register, and reporting of each offloading for transhipment of
fish. A Contracting Party must ensure that each vessel of that party with fish on
board, on entering the Regulatory Area, has a record in its fishing logbook of
the amount of each species of fish on board.”* Moreover, as regards fish taken
subject to Fisheries Commission measures, a Contracting Party must guarantee
that all vessels of that party fishing in the Regulatory Area record their catches
and the estimated cumulative catch on a daily basis and that the records must
correspond to the smallest geographical area for which a quota has been
allocated.””" This will show the disposition of the catch, including any fish
off-loaded while the vessel is operating in the Regulatory Area, as well as catch
retained aboard the vessel for the duration of at least twelve months.**

For all fish taken subject to Fisheries Commission measures, Contracting
Parties are requested to ensure that all vessels of that party fishing in the
Regulatory Area either record their cumulative production by species and
product form in a production logbook, or stow in the hold all processed catch in
such a way that each species is stowed separately.223 A stowage plan has to be
maintained showing the location of the products in the hold. Furthermore, the
Contracting Party, within thirty days following the calendar month in which the
catches were made, has the duty to report provisional monthly catches by
species and stock area to the Executive Secretary,224 whether or not that party
has quota allocations for the stocks from which catches were obtained.””
The Executive Secretary, within ten days following the monthly deadlines for
receipt of the provisional catch statistics, collates the information received and

218 NAFO Convention, n. 191 above, Article 11(4 & 5).

2 NAFO C&E Measures, n. 48 above, Chapter IV.

20 1d., Article 23.

2114, Article 23(3).

2y

2 1d., Article 23(5).

** NAFO Convention, n. 191 above, Article 15(2). The Executive Secretary, appointed by the
General Council, is the chief administrative officer of the NAFO Secretariat.

225 NAFO C&E Measures, n. 48 above, Article 24(1).
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circulates it to Contracting Parties.”*°

It is the responsibility of the Executive Secretary to establish and
maintain a register of all vessels of more than fifty gross tons that are
authorised to fish in the Regulatory Area.*’ Each flag Contracting Party has to
notify the Executive Secretary of all vessels of more than fifty gross tons
engaged in fishing or in processing fish in the Regulatory Area.””® The format
for the register of vessels requires twenty different entries and is made in
electronic form.””® The Executive Secretary makes this register available to all
Contracting Parties in a systematic fashion and in accordance with applicable
confidentiality requirements.

When the transhipment of fish takes place while the vessel is operating in
the Regulatory Area, a report has to be made at least 24 hours in advance.
The report should include the date, the time, the geographical position of the
vessel, and total round weight by species to be transhipped in kilograms.”*
The verification of the reports, as will be seen, is a competence of the
observers.

Inspection and Boarding Schemes

In order to improve and maintain compliance with the conservation and
enforcement measures for their vessels fishing in the Regulatory Area,
Contracting Parties acquiesce to a scheme of 100 percent observer coverage and
to oblige all vessels fishing in the Regulatory Area to be equipped with satellite
tracking devices.”' Each Contracting Party has the primary responsibility to
obtain, for placement on its vessels, independent and impartial observers
performing only the duties explicitly provided for in the C&E Measures.”*
Their salaries are normally covered by the sending Contracting Party.
Moreover, each Contracting Party has to provide to the Executive Secretary a
list of the observers they will be placing on vessels in the Regulatory Area.””

26 14d., Article 24(4).

271d., Article 19(1).

28 4.

29 1d., Article 19(2).

29 1d., Article 26(1.d). Article 2(4) defines transhipment as the transfer over the side of any
quantity of fisheries resources retained on board, while in the Regulatory Area, from one
fishing vessel to another.

#!1d., Annex I to Chapter Ibis notes that a catch monitoring protocol of 100 percent satellite
tracking and observer coverage is essential for fishing areas within the Regulatory Area.

B21d., Article 27(1).

33 1d., Article 27(3).
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Observers monitor the vessels’ compliance with the relevant conservation
and enforcement measures.>* Their duties are as follows:

1. To record and report upon the fishing activities of the vessel and verify
the position of the vessel when engaged in fishing. The observer
monitors the functioning of, and reports upon any interference with, the
satellite system. In order to better distinguish fishing operations from
steaming and to contribute to an a posteriori calibration of the signals
registered by the receiving station, the observer maintains detailed
reports on the daily activity of the vessel

2. To observe and estimate catches with a view to identifying catch
composition and monitoring discards, by-catches and the taking of
undersized fish

3. To record the gear type, mesh size and attachments employed by the
master

4. To verify entries made to the logbooks

To collect catch and effort data on each haul

6. To carry out the scientific work as requested by the Fisheries
Commission™’

bt

The vessel on which an observer is placed has to provide suitable food
and lodging during the observer’s deployment. Vessel masters have to ensure
that all necessary cooperation is extended to observers in order for them to
carry out their duties including providing access, as required, to the retained
catch, and catch which is intended to be discarded.>**

The use of arms in relation to the inspections is prohibited and, in
particular, the inspectors are requested not to carry arms. The principle of not
carrying or using arms shall not be deemed to limit the performance of
inspections by a Contracting Party of vessels flying its own ﬂag.23 !

A serious infringement is considered to have occurred where a NAFO
inspector finds an apparent infringement of the following prohibitions:

1. Fishing on an “Others” quota without prior notification to the Executive
Secretary, or more than seven working days after the Contracting Party
for the inspected vessel has been notified by the Executive Secretary

% In this case, the NAFO C&E Measures with amendments as adopted at the Fisheries
Commission’s Inter-Sessional Meeting (see n. 47 above) in May 2008.
3 NAFO C&E Measures, n. 48 above, Article 27(4).
236
Id.
B71d., Article 28(8).
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that fishing under an “Others” quota for that stock or species was closed
2. Directed fishing for a stock which is subject to a moratorium or for
which fishing is prohibited
3. Directed fishing for stocks or species after the date on which the
Contracting Party for the inspected vessel has notified the Executive
Secretary that vessels of that party will cease a directed fishery for those
stocks or species
Fishing in a closed area or with gear prohibited in a specific area
Mesh size violations
Fishing without a valid authorisation issued by the flag Contracting
Party
Mis-recording of catches
Interference with the satellite tracking system
Catch communication violations
0. Preventing an inspector or an observer from carrying out his or her
duties

oWk

=0 e

The inspector must attempt to communicate with an inspector of the
Contracting Party for the inspected vessel.”*® The master of the inspected vessel
has the duty to provide the use of the vessel’s radio equipment and operator for
messages to be sent out and received for this purpose.239 The inspector also
immediately reports to the Executive Secretary.

Whilst awaiting the arrival of the inspector of the Contracting Party for
the inspected vessel, the inspector may require the master to cease all fishing
which appears to the inspector to contravene the measures referred to above.
The inspector may also seal the vessel’s hold awaiting port inspection.* In
2006, an enhanced follow-up with regard to certain serious infringements
(namely points 2 and 7 above) was elaborated whereby the flag state may be
required to order the vessel to proceed immediately to a port in order to be
inspected.**!

When a port call is made in the port of a Contracting Party by a vessel
that has been engaged in fishing for stocks subject to conservation measures,
the Contracting Party whose port is being used has to ensure that its inspector is

28 1d., Article 36(2).

2394

#9714, Article 36(6).

1 1d., Article 36(7). Article 36(7) explains that this is only applicable where justified, and the
inspection must be made by the contracting flag state vessel’s inspector in the presence of
another Contracting Party’s inspector. Where the vessel’s home port is a long way away, the
Article lists ports in the Regulatory Area where the vessel will be inspected by authorised
officials.
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present and that, on each occasion when catch is offloaded, an inspection takes
place to verify the species and quantities caught.**> The Contracting Party is to
ensure that the interference in the offloading activity is minimised and that the
quality of the catch is not adversely affected.”* The quantities landed by
species and the quantities retained on board, if any, are to be cross-checked
with the quantities recorded in logbooks, catch reports on exit from the
Regulatory Area, and reports of any inspections carried out under this
scheme.”** Additionally, inspections have to include verification of mesh size
of nets on board and size of fish retained on board.**’

Other Enforcement Provisions/Schemes

NAFO has adopted a wide range of measures for the conservation and
management of the stocks in the Regulatory Area. These include setting total
allowable catches and member nation quota allocations,246 technical
conservation measures such as minimum fish sizes,247 minimum mesh sizes,248
and changing gear requirements.”*’ Fishing vessels have to record their catches
on a daily basis and record their cumulative production by species in
a production logbook.

Where a NAFO inspector cites a vessel for having committed an apparent
infringement of reporting and gear requirements, the inspector will immediately
report this to the Executive Secretary. The Executive Secretary in turn
immediately has the duty to ensure, for information purposes, that an inspection

22 1d., Article 44(1).

*3 1d. Chapter IV, Article 28(9), in stating the general provisions for inspection and
surveillance, notes that quality of catch is maintained by avoiding any damage to packaging,
wrapping, or other containers. Where cartons and other containers are opened as part of the
inspection process, they must be opened in such a way as to facilitate prompt resealing,
repacking, and eventual re-storage.

244 Id., Article 44(3). In addition, inspections must be carried out in accordance with Chapter IV
provisions on inspections and surveillance.

¥ 1d., Article 44(4). Annex XIV describes and notes the applicable mesh sizes, gauges,
gauging procedure, and usage in the Regulatory Area. For accuracy, pictorial representations of
gauges and sizes are also included.

6 1d., Annex 1.A lists the TACs and quotas for the calendar year for stocks such as cod,
redfish, etc.

*1d., Article 14.

% 1d., Article 13.

9 1d. See also with respect to some of these measures n. 245 above and accompanying text.
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vessel authorised by the Contracting Party is present in the Regulatory Area. ™

Contracting parties engaged in surveillance or inspection activities in the
Regulatory Area must aim at ensuring equal treatment between all Contracting
Parties having vessels operating in the Regulatory Area through an equitable
distribution of inspections. A ratio between the number of inspections and
fishing activity of the inspected Contracting Party, based on, inter alia, catch
levels, fishing days, and compliance records of that particular state, will, as far
as possible, have to be followed in this respect.”>' Moreover, inspection vessels
operating in the Regulatory Area have to maintain contact, as far as possible on
a daily basis, and with due regard to radio security, in order to exchange
information on boardings/sightings or other relevant information and to
coordinate their activities.”* Furthermore, Contracting Parties engaged in
inspection or surveillance activities in the Regulatory Area have the duty to
prepare reports of inspection activity, based on a calendar year, outlining details
of boardings, sightings, and apparent infringements.253

Each Contracting Party has to ensure that each of its vessels operating in
the Regulatory Area is equipped with a satellite-tracking device allowing the
continuous tracking of its position by the Contracting Party.”* Automatic
communication should occur at least every two hours to a land-based
monitoring centre of the flag state.”” To this end the satellite tracking device
must allow for automatic communication at least once every six hours when
operating in the Regulatory Area to a land-based fisheries monitoring centre of
data relating to the following:

1. The vessel identification
The most recent geographical position of the vessel (longitude, latitude)
with a position error which has to be less than 500 metres, with
a confidence interval of 99 percent

3. The date and time of the fixing of the said position of the vessel

0 NAFO C&E Measures, n. 48 above, Article 36 lists a gear requirement infringement as
a serious infringement, therefore making security and continuity of evidence an imperative,
hence the need to minimise the possible delay in reporting these infringements.

4., Article 28(6).

214, Article 28(3).

23 NAFO Convention, n. 191 above, Article 18, in general, and NAFO C&E Measures, n. 48
above, Article 29(1), in particular. This stipulation comes with an annual time limit by the first
of November. By this time, Contracting Parties are to notify the Executive Secretary of
provisional participatory plans. According to Article 29(3) of the NAFO C&E Measures, this
will ensure coordination of operations between Contracting Parties.

»* NAFO C&E Measures, n. 48 above, Article 25(1).

3 1d., Article 25(1). This Article 25(1) stipulation operates to maintain compliance with
vessels in adherence to the conservation and enforcement measures in the Regulatory Area.
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The flag state has to keep these records for three years.”°

Each Contracting Party has to take the necessary measures to ensure that
its land-based fisheries monitoring centre receives these data.”>’ The land-based
monitoring centre of the flag state subsequently has to transmit this information
to the Executive Secretary, but not later than 24 hours after having received
these communications.””® Upon the request of the Contracting Party, this
information can also be sent directly from the vessel to the Executive Secretary.
Moreover, the land-based fisheries monitoring centre of each Contracting Party
ought to be equipped with computer hardware and software enabling automatic
data processing and electronic data transmission. Each Contracting Party is
obliged to provide for back-up and recovery procedures in case of system
failures.””

NAFO has set up a system of blacklisting of flag of convenience illegal,
unregulated and unreported (IUU) fishing vessels.”® It works with a provisional
list that enumerates vessels that have been identified as having been engaged in
fishing activities contrary to the convention regime. Enquiries are subsequently
made into the reasons why these vessels were fishing without permission, and if
there is no suitable explanation, the vessel is transferred permanently to the
IUU list.>'

NAFO previously had a system of port inspection in place whereby a
vessel which had been engaged in fishing for stocks subject to the conservation
and enforcement measures could offload in a port of a Contracting Party.
However, this system has created numerous difficulties within the surveillance
and inspection scheme. NAFO is currently working on a revised port control
system. This is discussed below under “Common/Similar Initiatives by NAFO
and NEAFC.”

014, Article 25(2).

B71d., Article 25(1 & 2).

¥ 1d., Article 25(6). As previously noted, in n. 250 above, this is to ensure speedy reporting
and coherence between Contracting Parties.

2% NAFO C&E Measures, n. 48 above, Article 25(2).

20 1d., Articles 47 & 50. Contracting Parties participate in this procedure by submitting to the
Secretariat information relevant for the identification and listing of Non-Contracting Parties
carrying out IUU fishing in the Regulatory Area. Thereafter, the Standing Committee on
International Control (STACTIC) will recommend the applicable sanction to be meted out to
the Non-Contracting Party.

! For more information on IUU lists, see NAFO website at <http://www.nafo.int/about/
frames/about.html> (retrieved 20 November 2008). See also “Common/Similar Initiatives by
NAFO and NEAFC” section in this chapter below.
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Strengths of the NAFO System

Membership. Even though any state can become member of the NAFO
founding document, membership of the Fisheries Commission itself is
restricted to Contracting Parties either participating in fisheries in the
Regulatory Area, or parties with evidence that they expect to participate in such
fisheries during the year of the annual meeting or during the following calendar
year.”®® In the latter instance, however, the evidence must be judged satisfactory
by the General Council, where Contracting Parties are represented and have one
vote.”® The ability of the General Council®® to review and determine the
membership of the Fisheries Commission at each annual meeting indicates that
this body exercises some degree of control in membership management. As in
the NEAFC system, if new members seek to obtain membership in the Fisheries
Commission, “such new members should be aware that presently and for the
foreseeable future, stocks managed by NAFO are fully allocated, and fishing
opportunities for new members are likely to be limited.”*®> Under the NEAFC
system this has been reviewed as “alppropriate,”266 but doubts abound as it has
been argued to be the reason for continued unregulated fisheries in the
convention area.”®’

Open System in Theory. Participation in the Convention is open to any
state subject to notification in writing to the depository. However, the
membership of the Fisheries Commission is limited to parties that either
participate in the fishing activities in the Regulatory Area, or provide evidence
that they are going to participate in such fisheries in the near future.”®®
Currently it is quite difficult to be admitted as a member of the Fisheries

62 NAFO Convention, n. 191 above, Article 13(1).

23 1d., Article 14(1).

% Note that each Contracting Party in accordance with Article 4(1) of the NAFO Convention is
a member of the General Council.

5 NEAFC Performance Report, n. 43 above, Appendix XI, p. 91. In 2003, the NEAFC
Commission adopted these guidelines for states seeking membership as Contracting Parties of
NEAFC or as Cooperating Non-Contracting Parties. The limiting nature of these stipulations is
an indication of the fact that, at present, all resources in the NEAFC Regulatory Area are
overexploited. See also n. 208 above, and accompanying text.

266 NEAFC Performance Report, Section 3.5.2.1, p. 49.

2T M. W. Lodge, D. Anderson, T. Lgbach, G. Munro, K. Sainsbury, and A. Willock,
Recommended Best Practices for Regional Fisheries Management Organizations: Report of
an Independent Panel to Develop a Model for Improved Governance by Regional Fisheries
Management Organizations (London: The Royal Institute of International Affairs, 2007),
available: <http://www.chathamhouse.org.uk/files/10301_rfmo0807.pdf> (retrieved 20 Nov-
ember 2008), pp. 17 and 36.

68 See n. 262 above, and accompanying text.
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Commission due to limited resources in a limited area.’® The fact that the
membership of the Fisheries Commission is reviewed annually by the General
Council means that there is still a possibility of interested states obtaining
membership as NAFO does not, in theory, operate a closed membership
system.

Full Observer Vessels Coverage. Even though this certainly is
an achievement of NAFO, the substantial costs involved to make such a system
operational should not be underestimated: It costs an estimated USD26 million
per year for Canada and USD362 million per year for the EC.*"

Satellite Fishing Vessels Tracking and Real-time Reporting. As noted in
the aforementioned point, the costly nature of full observer vessel coverage has
lead to a system where states are allowed 25 percent coverage by observers
supplemented by more detailed and frequent electronic reporting.271

Port State Inspection. NAFO has developed its port state inspection
system, in line with NEAFC developments, making it one of the more
progressive systems that can serve as example for others.

Non-Contracting Party Vessels. NAFO has established a scheme to
promote compliance by Non-Contracting Party vessels with the conservation
and enforcement measures. Contracting Parties have to report to the NAFO
Secretariat all sightings made by inspectors of Non-Contracting Party fishing
vessels engaged in fishing activities in the NAFO Regulatory Area.”’> Such
reports must include all information derived from the inspector’s observations
concerning the Non-Contracting Party fishing vessel’s activities. The inspector
will attempt to inform the Non-Contracting Party fishing vessel that it has been
sighted engaging in fishing activities, that a surveillance report has been
completed,””” that there may be consequences for the vessel, and that this

%% NAFO Thirtieth Annual Meeting, n. 125 above, p. 29, Annex 5. Fisheries Commission’s
Request for Scientific Advice on Management in 2010 and Beyond of Certain Stocks in
Subareas 2, 3 and 4 and Other Matters (FC WP 08/41, Rev. 2 now FC Doc 08/19), para. 6. Here
it was noted that many of the stocks in the NAFO Regulatory Area are in need of rebuilding.
This means that the stocks are below the stock biomass or recovery milestone of 60,000 tonnes
(Blim).

270 High Seas Task Force, Closing the Net: Stopping lIllegal Fishing on the High Seas
(Governments of Australia, Canada, Chile, Namibia, New Zealand, and the United Kingdom,
WWEF, IUCN, and the Earth Institute at Columbia University, 9 March 2006), available:
<http://www.high-seas.org/docs/HSTFfinal/ HSTF-Final-Report-09-03-06.pdf> (retrieved
12 November 2008), p. 25.

7' Lodge et al., n. 267 above, p. 49.

72 NAFO C&E Measures, n. 48 above, Article 47(1). Article 47(1) stipulates the unequivocal
and immediate presumption of infringement on the part of a Non-Contracting Party vessels
engaging in fishing activities in the Regulatory Area. See also n. 217 above.

23 NAFO C&E Measures, n. 48 above, Article 47(3).
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information will be distributed to all NAFO Contracting Parties and to the flag
state of the vessel.

In the event that a Non-Contracting Party vessel that has been sighted and
reported as engaged in fishing activities in the NAFO Regulatory Area is
boarded by inspectors, the findings of the inspectors must be transmitted to the
Executive Secretary.”’* The Executive Secretary will transmit this information
to all Contracting Parties within one business day of receiving this information
and to the flag state of the boarded vessel as soon as possible.””

In addition, Contracting Parties agree to bring to the attention of any state
not a party to the NAFO Convention any matter relating to fishing activities in
the Regulatory Area undertaken by nationals or vessels of that state’’® that
appear to affect adversely the attainment of the objectives of the Convention.”’’
The Contracting Parties further agree to confer when appropriate upon the steps
to be taken towards obviating such adverse effects. However, it should be noted
that the absence of a formal framework for cooperation brings into question the
effectiveness of such a system for Non-Contracting Parties.*”®

Traditional Rights. Proposals adopted by the Fisheries Commission for
the allocation of catches in the Regulatory Area take into account the interests
of members whose vessels have traditionally fished within that area. In the
allocation of catches from the Grand Bank and Flemish Cap,279 Fisheries
Commission members must give special consideration to the Contracting Party
whose coastal communities are primarily dependent on fishing for stocks
related to these fishing banks and which have undertaken extensive efforts to
ensure the conservation of such stocks through international action,280 in
particular by providing surveillance and inspection of international fisheries on

7 1d., Article 48(1).

275 4.

7% Note that these acts are presumed to be illegal, unreported and unregulated (IUU) fishing
activities under Article 47 of the NAFO C&E Measures.

2" NAFO C&E Measures, n. 48 above, Article 54(1) is NAFO’s attempt to include Non-
Contracting states’ relations with Contracting Party states in its control and enforcement
measures. Here the theme is that of Non-Contracting states’ cooperation with Contracting
Parties.

B D. Owen, Recommended Best Practices for Regional Fisheries Management Organizations:
Practice of RFMOs Regarding Non-members, Technical Study No. 2 (London: The Royal
Institute of International Affairs, 2007), available: <http://www.chathamhouse.org.uk/
files/9997_rfmotech2.pdf> (retrieved 20 November 2008), p. 8.

27 NAFO Convention, n. 191 above, Article 11 (4).

0 1d. In relation to the Flemish Cap, the Fisheries Commission restricts shrimp fishing in
Division 3M, whereupon lies the Flemish Cap, based on the advice of the Scientific Council in
the interest of conservation and stock control. NAFO C&E Measures, n. 48 above, Article 14.
For a discussion of the scientific assessments in relation to the Flemish Cap, see NAFO
Thirtieth Annual Meeting, n. 125 above, p. 4.
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. . .. 281
these banks under an international joint enforcement scheme. 8

Review of Performance. NAFO has recently undergone a review of its
performance. Contrary to the NEAFC recent practice, this was an internal
review. It nevertheless also constitutes a recommended best practice.”®

Weaknesses of the NAFO System

Objection Procedure in the Convention. If any Fisheries Commission member
presents to the Executive Secretary an objection to a proposal, within sixty days
of the date of transmittal, the proposal will not become a binding measure on
that member. This procedure, albeit not often relied upon, still is used between
two and four times each year.”®

Absence of Dispute Settlement Procedure. The present NAFO Convention
does not include a dispute settlement procedure, however, an amendment to the
NAFO Convention adopted in 2007, but not yet in force, contains an elaborated
dispute settlement provision.”*!

Absence of Enforcement Powers. Compared to its member states, NAFO
has no autonomous powers in case of infringements of reporting and gear
requirements. Before any action can be taken, the consent of the flag state is
required.285

Absence of Conventional Provision on Cooperating Non-Contracting
Parties. Even though the NAFO conservation and enforcement measures
contain some provisions for cooperation, other than the stipulation that states
should adhere to their obligations,286 the present amendment to the Convention
on Future Multilateral Cooperation in the Northwest Atlantic Fisheries is
without a provision on cooperation between Non-Contracting Parties. Although
the amendments are not yet in force, this was a missed opportunity. Article 16
only addresses the issue of Non-Contracting Parties in general and specifically
approaches the issue without examining the issue of cooperation with Non-

8 NAFO C&E Measures, n. 48 above, Chapter IV.

2 Lodge et al., n. 267 above, p. 115. A performance review is likely to be addressed by NAFO
after the amended convention has entered into force and is implemented.

1d., p. 39.

% Amendment, n. 41 above, Article 3, introducing amongst others a new provision concerning
settlements of disputes, namely Article 15.

25 NAFO C&E Measures, n. 48 above, Article 38 states that the competent authorities, upon
notification of an infringement, are duty bound to investigate this infringement. This means that
all enforcement powers lie within the flag state’s domain. It must be admitted that this state of
affairs is rather the rule than the exception in RFMOs.

6 1d., Article 54 notes the need for cooperation in order to ensure the effectiveness of the
control and enforcement measures adopted pursuant to the Convention.
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Contracting Parties.

There are, however, some conventional provisions which impact on this
issue in an indirect manner.”®’ Examples of the indirect applicability of the
Convention’s provisions are evident when one notes that Non-Contracting
Parties can consent to boarding®®®; the vessel can establish that it applied all
relevant conservation and enforcement measures in order to land or transship
fish®®’; the flag state can report back after the placing of the vessel on the
provisional list on the measures it has takenzgo; the flag state can, after the [UU
listing of a vessel, report back to the Standing Committee on International
Control that it has taken effective action to stop the vessel from further IUU
fishing activities, either through sanctions or adjustment of the fishing
licence™'; the flag state can exchange information with NAFO regarding
vessels on the IUU list in order to help detect control and prevent false
import/export certificates®*; and the flag state can, after being so requested,
agree to fully cooperate with NAFO and implement its conservation and
enforcement measures.”” Nonetheless no advantages for the non-contracting

state formally ensue from any of these actions.

Implementation of the 1993 FAO Compliance Agreement

As called for under the 1993 FAO Compliance Agreement, NAFO requires
high seas fishing vessels to report their fishing areas, catches, and landings.
Their reports are inspected under a 100 percent observer scheme.”* When
a fishing vessel has been sighted committing an infringement, the flag state has
to be informed. The flag state has to react as if the infringement had been
committed in waters under its jurisdiction.295

NAFO generally complies with the provisions of the 1993 FAO

7 For a more detailed analysis, see Owen, n. 278 above, pp. 100-103.

28 NAFO C&E Measures, n. 48 above, Article 48(1).

% 1d., Article 50(2).

20 14d., Article 49(2).

P 1d., Article 53(a)-(k) lists a range of sanctions applicable by the Contracting Party.

»21d., Article 53(k).

3 1d., Article 54(1).

#1993 FAO Compliance Agreement, n. 97 above. Article 4 calls for state parties to have
an accurate record of vessels flying its flag. Article 5 notes the need for cooperation between
the parties of the convention in order to harmonise international conservation and management
measures in the high seas. Article 8 notes the need for cooperation between Contracting Parties
and Non-Contracting Parties for effective ocean management and conservation.

5 1d., Article 3(8) notes that in addition to sanctions under national jurisdiction, sanctions can
also include a refusal, suspension, or withdrawal of the authorisation to fish on the high seas.
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Compliance Agreement. For example, NAFO’s objective is to promote the
conservation and optimum utilisation of fishery resources in the Northwest
Atlantic.® All vessels operating in the NAFO area have to register with the
Executive Secretary.””’

Implementation of the 1995 UN Fish Stocks Agreement

The Fisheries Commission seeks to ensure consistency between any proposal
that applies to a stock or group of stocks occurring both within the Regulatory
Area””® and within an area under the fisheries jurisdiction of a coastal state, or
any proposal that would have an effect through species inter-relationships on
a stock or group of stocks occurring in whole or in part within an area under the
fisheries jurisdiction of a coastal state.””” The Fisheries Commission also seeks
consistency between any measures or decisions taken by the coastal state for
the management and conservation of that stock or group of stocks with respect
to fishing activities conducted within the area under its fisheries jurisdiction.’*
The appropriate coastal state and the Fisheries Commission accordingly
promote the coordination of such proposals, measures and decisions.*"!

The NAFO Contracting Parties agree to maintain and implement within
the Regulatory Area a scheme of joint international enforcement.”” This
scheme includes provisions for reciprocal rights of boarding and inspection by
the Contracting Parties and for flag state prosecution and sanctions on the basis
of evidence resulting from such boardings and inspections. A report of such
prosecutions and sanctions imposed is included in an annual statement

2% NAFO Convention, n. 191 above, Preamble and Article 2(1).
*71993 FAO Compliance Agreement, n. 97 above. Article 4 stipulates that all parties maintain
a record of all its fishing vessels. NAFO C&E Measures, n. 48 above, Article 19(1) obliges all
Contracting Parties to register their vessels with the Executive Secretary and this registration is
circulated to all Contracting Parties. Vessels that are not in this list are deemed not to be
authorised to fish in the Regulatory Area.
2% NAFO C&E Measures, n. 48 above, Article 23(1).
29 NAFO Convention, n. 191 above, Article 11(3.a). See also R. Rayfuse, “Canada and
Regional Fisheries Organizations: Implementing the UN Fish Stocks Agreement,” Ocean
Development and International Law 34 (2003), p. 211. This is known as the “consistency rule”
and is the requirement that the management regime applied to the high seas portion corresponds
with the management regime of the coastal state within its EEZ. Rayfuse also notes that this
practice, as originated by NAFO, has been applied other by RFMOs as well as by international
agreements.
1’? NAFO Convention, n. 191 above, Article 11(3.b).

Id.
32 1d., Article 11(4) in general and Article 18 in particular.
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regarding the actions that were taken during the last year.’”

The Contracting Parties agree to bring to the attention of any state not
aparty to this Convention any matter relating to fishing activities in the
Regulatory Area undertaken by nationals or vessels of that state that appear to
affect adversely the attainment of the objectives of the Convention.”*
The Contracting Parties further agree to confer when appropriate upon the steps
to be taken towards obviating such adverse effects.>® Furthermore, in 1997,
NAFO adopted a scheme to promote compliance by Non-Contracting Party
vessels with its conservation and enforcement measures.””® In the event that any
Non-Contracting Party vessel that has been sighted and reported as engaged in
fishing activities in the NAFO Regulatory Area consents to be boarded by
NAFO inspectors, the findings of NAFO inspectors are transmitted to the
NAFO Secretariat.””” The NAFO Secretariat will transmit this information to all
NAFO Contracting Parties within one business day of receiving this
information and to the flag state of the boarded vessel as soon as possible.3 % As
well as providing the Non-Contracting Party’s vessels with a copy of the
findings of the NAFO inspectors, the flag state of the boarded vessel is also
forwarded a copy of the NAFO inspectors report.*”’

As regards the call for port state enforcement provisions under the UN
Fish Stocks Agreement, NAFO has had a system of port state enforcement in
place, but it is presently under reconsideration. This is discussed below under
“Common/Similar Initiatives by NAFO and NEAFC.”

10.4.5.2. The North East Atlantic Fisheries Commission
Structure, Membership and Organization
The NEAFC covers the North East Atlantic, including dependent seas, and the

200 nm zones, with the exception of Baltic Sea and the Belts, as well as the
Mediterranean Sea and its dependent seas. These areas mostly correspond with

**1d., Article 18.

*1d., Article 19.

305 14,

% NAFO C&E Measures, n. 48 above, Chapter VI notes the rules of presumed infringement in
relation to Non-Contracting Party vessels in the Regulatory Area.

9714, Article 47(3).

38 1d., Article 47(4).

309 14,
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FAO Statistical Area 27.>'

NEAFC has a relatively simple structure. There is the NEAFC
Commission itself, which is composed of all members, and a Secretariat. There
is no internal scientific body. However, in 2003, NEAFC concluded
a memorandum of understanding with ICES®'" by virtue of which scientific
advice is received, against payment that represents about 20 percent of the
annual budget of NEAFC. The NEAFC Commission is also empowered to set
up subsidiary bodies, if this is considered ‘“desirable” for the exercise of its
duties and functions.*"?

The current membership is made up of the following: Denmark (in
respect of the Faeroe Islands and Greenland), the EU, Iceland, Norway, and the
Russian Federation.’!® In 1982, when the NEAFC Convention entered into
force, there were 13 members, but most of them are currently EU Member
States. These Member States include Bulgaria (EU membership 2007;
discontinued membership in the NEAFC Commission in 1995), Estonia (EU
membership 2004; joined the NEAFC Commission in 2003 and discontinued its
membership in 2006), Finland (EU membership 1995), Poland (EU
membership 2004; discontinued membership in the NEAFC Commission in
2006), Portugal (EU membership 1986) and Sweden (EU membership 1995). In
1990, the German Democratic Republic unified with Germany. Since
Greenland withdrew from the EC in 1985 it has been represented by
Denmark.*"

The organisation has specific provisions for what it calls Cooperating
Non-Contracting Parties.’’> A Non-Contracting Party seeking that status must
submit a request containing the following information: data on historical

319 Bor more information on this area, see J. J. Maguire, “B2 Northeast Atlantic. FAO Statistical
Area 27,” in: Review of the State of the World Marine Fishery Resources. FAO Fisheries
Technical Paper 457 (Rome: FAO, 2005): 23-30, available: <ftp://ftp.fao.org/docrep/
fao/007/y5852e/Y5852E02.pdf> (retrieved 20 November 2008).

3 This is in accordance with NEAFC Convention, n. 42 above, Article14 (1 & 2), which notes
that the NEAFC Commission shall seek information and advice as well as ensure that joint
studies are encouraged and conducted without delay with ICES.

31214, Article 3(8).

313 NEAFC, “Which Parties make up NEAFC Contracting Parties,” available:
<http://www.neafc.org/what-neafc/118> (retrieved 20 November 2008).

" NEAFC, “London Declaration and New Convention,” available: <http://www.neafc.org/
system/files/%252Fhome/neafc/drupal2_files/london-declarlation_and_new_convention.pdf>
(retrieved 20 November 2008).

% These are vessels from states that are Non-Contracting Parties but are authorised to fish in
specified areas under a cooperation quota. The fishing resource quota as decided by the NEAFC
Commission varies from state to state, and cooperating Non-Contracting Party licences are
reviewed annually.
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fisheries, current fishing activities, and details on research programmes it has
conducted in the Regulatory Area and the results which it is willing to share
with NEAFC.*'° It must also accept to respect the NEAFC Scheme®'” and other
recommendations, communicate to NEAFC the measures it takes to ensure
compliance, and annually communicate catch and effort data.*'® On the
recommendation of the Permanent Committee on Control and Enforcement
(PECCOE), the NEAFC Commission decides on the granting of such status on
an annual basis. If granted, the states involved can participate in the plenary and
scientific meetings of the NEAFC as an observer. At present Belize, Canada,
Cook Islands, Japan, and New Zealand fall within this category.®"

The objective of NEAFC is to perform its functions in the interests of the
conservation and optimum utilisation of the fishery resources of the convention
area.’?’ Consequently, NEAFC is empowered to recommend a wide variety of
conservation and management measures.’>' The responsibility for enforcing
management measures adopted under the NEAFC rests with the Contracting
Parties. They are required to take such action, including the imposition of
adequate sanctions for infractions, as may be necessary to implement any
recommendations adopted by the NEAFC Commission.>* However, in 1999,
a Scheme of Joint International Inspection and Surveillance was adopted,
closely following the models provided by the 1995 UN Fish Stocks Agreement
and NAFO.

Reporting and Verification
Each Contracting Party ensures that all fishing vessels flying its flag and

conducting fishing activities in the Regulatory Area keep a bound fishing
logbook and, where appropriate, a production logbook and storage plan.’”

316 NEAFC Scheme, n. 214 above, Article 34(1).

" The NEAFC Scheme (n. 214 above) is in accordance with the stipulation of the NEAFC
Convention (n. 42 above, Articles 7 & 8), which obliges the Commission to make
recommendations binding on Contracting Parties. These measures ensure control and
enforcement of the Convention with respect to fishing vessels fishing in areas beyond the limits
of national fisheries jurisdiction.

318 NEAFC Scheme, n. 214 above, Article 43(1).

% NEAFC, “NEAFC Guide,” available: <http://www.neafc.org/neafcguide> (retrieved
20 November 2008).

320 NEAFC Convention, n. 42 above, Article 4(1).

211d., Article 7 et seq.

221d., Article 15(1).

32 NEAFC Scheme, n. 214 above, Article 9(1). Note, however, that this stipulation provides
that a Contracting Party may desist from keeping a fishing logbook where its vessels are
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The Contracting Party makes sure that its fishing vessels communicate catch
reports to their land-based fisheries monitoring centre or directly to the
Secretary if the Contracting Party so wishes.

A Contracting Party is required to report the quantities on board when
entering the Regulatory Area. This report shall be made no more than twelve
hours and at least two hours in advance of each entry into the Regulatory
Area.”** Moreover, a report on weekly catches must be transmitted at the latest
at the end of the seventh day after the entry into the Regulatory Area. When
fishing trips take more than seven days, the master of the fishing vessel is
obliged to transmit by the latest on Monday at noon the catches taken in the
Regulatory Area during the preceding week ending Sunday midnight. This
report must include information on the number of fishing days since the
commencement of fishing, or since the last catch report.325

Further, the Contracting Party is requested to report the quantities on
board when exiting the Regulatory Area. This report has to be made no more
than eight hours and at least two hours in advance of each exit from the
Regulatory Area. It must include, where appropriate, the number of fishing
days and the catch taken in the Regulatory Area since the commencement of
fishing, or since the last catch report.’*® Finally, the Contracting Parties have to
report the quantities on-loaded and off-loaded for each transhipment of fish
during the vessel’s stay in the Regulatory Area.’”’

Each Contracting Party has the duty, within thirty days following the
calendar month in which the catches were landed, or transhipped, to report to
the Secretary provisional monthly statistics of catches of fisheries, whether or
not that party has quota allocations for the stocks from which catches were
obtained.”® The Secretary, within ten days following the monthly deadlines for
receipt of the provisional catch statistics, collates the information received and
circulates it to the Contracting Parties.*®® These reporting obligations also apply
to regulated resources caught in areas under national fisheries jurisdiction.3 30

Additional requirements relate to inspection activities reports. Each

engaged in transhipment operations which offloads quantities on board. This stipulation in the
NEAFC Scheme is in accordance with Article 9 of the NEAFC Convention, n. 42 above, which
empowers the NEAFC Commission to establish measures providing for the collection of
statistical information relating to fisheries in the Regulatory Area.

34 NEAFC Scheme, n. 214 above, Article 12(1.a).

3 1d., Article 12(1.b).

3260 1d., Article 12(1.c).

3771d., Article 13 (1).

3 1d., Article 10(1). Note also that these statistics of catches of fisheries are listed according to
the species list enumerated in Annex V of the NEAFC Scheme.

3 1d., Article 10(2).

30714, Article 10(3).
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Contracting Party is obliged to report to the Secretary by 1 October of each year
for the period 1 July to 30 June the number of inspections conducted by it under
the NEAFC. The report should specify the number of inspections on the vessels
of each Contracting Party and, in the case of infringement, the date and position
of the inspection of the named vessel and the nature of infringement.”®' The
Contracting Party also has the duty to report the number of air hours flown and
the number of days at sea on NEAFC patrol, the number of sightings, and the
number of surveillance reports established, as well as the follow-up of such
reports.

Inspection and Boarding Schemes

Each Contracting Party assigns inspectors to the NEAFC Scheme. Each
inspector carries special documentation of identity as a NEAFC inspector
issued by the respective Contracting Party and is obliged to hold and produce
this document of identity when boarding a fishing vessel.””*

Each Contracting Party notifies the Secretary before 1 January of each
year of the names of the inspectors and special inspection vessels, as well as the
type of aircraft and the details of their identification, which they are assigning
to the NEAFC Scheme for that yealr.3 3 Modifications by Contracting Parties to
such notifications must be communicated to the Secretary giving one month’s
notice.”** The Secretary in turn circulates such notifications within fifteen days
of receipt to all Contracting Parties.**

Any vessel assigned to the NEAFC Scheme and carrying assigned
inspectors, as well as the boarding craft deployed by that vessel, carries a
special flag or pennant to indicate that inspectors on board may carry out
inspection duties in accordance with the NEAFC Scheme. Aircraft assigned to
the NEAFC Scheme must have their international radio call sign clearly
displayed.>

Furthermore, each Contracting Party has the duty to keep a record for

B 1d., Article 32(1). Article 32 further stipulates that these infringements shall continue to be
listed on each subsequent report until action is taken in accordance with relevant national law
provisions. This is in accordance with the NEAFC Convention, which grants the Contracting
Party the right to inspect and sanction in waters under their jurisdiction. NEAFC Convention, n.
42 above, Article 15(1).

32 NEAFC Scheme, n. 214 above, Article 15(1).

3 1d., Article 16(1).

334 Id.

3314, Article 16(2).

3614, Article 16(3).
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their assigned inspection vessels and aircraft of the date and hour of the start
and termination of their duties under the NEAFC Scheme and to provide this
information to the NEAFC Secretary. The Secretary promptly informs the other
Contracting Parties.™’

Special rules apply when more than ten fishing vessels of any one
Contracting Party are engaged in fishing activities on regulated resources in the
Regulatory Area at the same time. The Contracting Party is required, during
that time, to have an inspection vessel in the Regulatory Area, or to cooperate
with another Contracting Party to jointly operate an inspection vessel.**®

The NEAFC Scheme sets out a series of general inspection and
surveillance principles to guide the inspection process. Each Contracting Party
ensures that assigned inspectors from another Contracting Party are allowed to
carry out inspections on board those of its fishing vessels to which the NEAFC
Scheme applies. Furthermore, it has the duty to adopt measures obliging the
masters of the fishing vessels to cooperate with the assigned NEAFC inspectors
and to ensure their safety throughout the inspection.™

Moreover, each Contracting Party ensures that inspections carried out by
that party are carried out in a non-discriminatory manner and in accordance
with the NEAFC Scheme. The number of inspections is based upon fleet size,
taking into account the time spent in the Regulatory Area. In its inspections,
each Contracting Party aims at ensuring equal treatment between all
Contracting Parties with fishing vessels operating in the Regulatory Area
through an equitable distribution of inspections.340

Inspectors have to avoid the use of force except when and to the degree
necessary to ensure their safety. When carrying out inspections on board fishing
vessels, inspectors cannot carry any firearms.”*' In addition, without limiting
the capability of inspectors to carry out their mandates, inspections have to be
made so that the fishing vessel, its activities, and the catch retained on board do
not suffer undue interference and inconvenience.**

The NEAFC Scheme also establishes the parameters of the inspection
procedure. No boarding can be conducted without prior notice by radio being
sent to the fishing vessel or without the fishing vessel being given the
appropriate signal using the International Code of Signals, including the
identity of the inspection platform, whether or not such notice is acknowledged

¥71d., Article 16(4).
38 14d., Article 16(5).
9 1d., Article 15(2).
014, Article 15(3).
*d., Article 15(4).
*21d., Article 15(5).
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as received.**” There can be no more than two inspectors in an inspection party
from one Contracting Party boarding a fishing vessel of another Contracting
Party.344 Additionally, each Contracting Party has to ensure that its inspection
platforms manoeuvre at a safe distance from the fishing vessels according to
good seamanship.345

An inspector has the authority to examine all relevant areas, decks and
rooms of the fishing vessels, catch (whether processed or not), nets or other
gear, equipment, and any relevant documents that the inspector deems
necessary to verify the compliance with the measures established by NEAFC
and to question the master or a person designated by the master.>*® The fishing
vessel to be boarded cannot be required to stop or manoeuvre when fishing,
shooting, or hauling. The inspectors may order the interruption or delay in the
hauling of the fishing gear until they have boarded the fishing vessel and in any
event no more than thirty minutes after receiving the signal.**’ In addition,
inspectors ought not to interfere with the master’s ability to communicate with
the authorities of the flag state during the boarding and inspection.’*®

The duration of an inspection may not exceed four hours, or until the net
is hauled in and the net and catch are inspected, whichever is longer. In the case
of an infringement being detected, the inspectors may stay on board for the time
necessary for the completion of the inspection. However, in special
circumstances relating to the size of a fishing vessel and the quantities of fish
retained on board, the duration of the inspection may exceed the limits
stipulated above. In such a situation, the inspecting party shall in no case stay
longer on board the fishing vessel than the time required to complete the
inspection. The reasons for exceeding the limit stipulated above have to be
recorded in the inspection report.**

In carrying out their inspection, the inspectors may request of the master
any assistance required.”® Moreover, the report of the inspection may be
commented upon by the master and must be signed by the inspectors at the end
of the inspection. A copy of the inspection report has to be given to the master

3 1d., Article 18(1). This reinforces Section 3.3.12 of the NEAFC Performance Report (n. 43
above), which highlights the importance and centrality of automatic transmission of messages
and handling of data in the NEAFC Scheme.

3 NEAFC Scheme, n. 214 above, Article 18(6).

1., Article 18(10).

014, Article 18(2).

*71d., Article 18(3).

8 14d., Article 18(9).

9 1d., Article 18(5).

30714, Article 18(8).
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of the fishing vessel.””!

During an inspection, the master of a fishing vessel is requested to
facilitate prompt and safe boarding. The master is to cooperate with and assist
in the inspection of the fishing vessel conducted pursuant to these
procedures,3 32 and not obstruct, intimidate or interfere with the inspectors in the
performance of their duties. Moreover, the master has to allow inspectors to
communicate with the authorities of the flag Contracting Party and the
inspecting Contracting Party. Further, the master must provide them acces